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[ ASSIGNMENT. 


§122. Lire.—What is Not.—The writing of directions by 
the holder on the back of a policy of a life insurance, that the 
sum secured should be distributed among certain beneficiaries, is 
not an assignment of the policy. 


St. Clair Co. Benev. Soc. vs. Fietsam. 
Opinion_filed Feb., 1881. 


CONTRACT. 


§123. Fire—Power of County Courts, and of Agent Ap- 
pointed by the Courts, to Insure—The county courts have power 
to enter into contracts for the insurance of county buildings 
against fire or lightning. 

Wagner’s Statutes, 404 317 ; 408 23 ; 44129. 

Though the law may require the appointment of an agent for 
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the transaction of county business to be made by order of record 
in the county court, yet a contract made by an agent acting un- 
der a mere verbal appointment, if subsequently ratified and ap- 
proved by an order of 1ecord, will notwithstanding the irregu- 
larity, be as binding upon the county as if the appointment had 
been properly made in the first instance. 

Gasconade Co, vs. Sanders, 49 Mo., 195. 


Walker vs. Linn Co. 
Rep’d Jour’l, p. 704. 


CUSTOM. 


§124. Fime—LHffect of.—Evidence Relating to as to Giving 
Premium Notes.—There is great necessity for giving effect to a 
custom in regard to the insurance of a steamboat in the custody 
of one not the owner. The perils of navigation are so well known 
that a due regard for some indemnity against loss is justly re- 
cognized as a necessary precaution. To establish the validity of 
a custom the usage must have existed so long as to have become 
generally known and it must be clearly and distinctly proved. 
The law prescribes no certain number of witnesses to establish 
the fact, although the concurring testimony of a large number 
may increase the probability of its being generally known. Nine 
witnesses testified to the existence of a custom at the port of 
Pittsburgh, Pa., for the captain of a steamboat to take policies 
of insurance and give premium notes, on behalf of the owner or 
owners; that while there were occasional departures from this 
method the general usage was as stated, and that the authority 
of the captain to give the note was always presumed and no in- 
quiry made of the owner. Held, that the evidence of the custom 
was sufficient to submit to the jury. 

Citing Col. Lit., 113-15 ; Littleton, page 112, section 169 ; Vanhearth vs. 
Turner, Winch. Rep., 24; Vanness vs. Packard, 2 Pet. U. S. Rep., 148; 
Gordon vs. Little, 8 S. & R., 533; Park on Ins., 30; Eyre vs. Mar. Ins. 
Co., 5 W. & S., 116 ; Snowdon et al. vs. Warder, 3 Rawle, 101; 1 Phil. on 
Ins.,83, 518 ; Smith vs. Wright,1 Caines’ Rep.43 ; Oliver vs. Green, 3 Mass., 
134 ; DeForrest vs. Fulton F. Ins. Co., 1 Hall, 94; Stackpole vs. Arnold, 
11 Mass., 27; McMaster vs. Pennsylvania Railroad Co., 19 P. F. Smith, 
374; Carter vs. Philadelphia Coal Co., 27 Id., 286. 

Adams vs. Piltsburgh Ins, Co. 

Rep'd Jour’l, p. 673. 





(881.] Incumbrance.—Insolvency. 
INCUMBRANCE. 


§ 125. Fime.—WMechanics’ Inen.— Subrogation.—Insurable In- 
terest —The insured had a contract to build a hotel, and before 
completion, failing to secure his payments, stopped work and 
took the necessary steps to secure a mechanic’s lien, and com- 
menced his action to perfect the lien within the period prescrib- 
ed by law. While the action was pending he procured the in- 
surance on his interest as contractor. The building was burned 
before the lien was perfected, and the insured thereupon discon- 
tinued further action to perfect the lien, but sued to recover on 
the policy. Held, that the insured was not obligated to perfect 
his lien for the benefit of the insurer, unless the latter paid the 
insurance, demanded to be subrogated and tendered the sum ne- 
cessary to indemnify him against the expenses. 

May on Ins., 3457 ; Sussex Co. vs. Woodruff, 2 Dutch., 541. 

There was a prior mortgage against the property on which the 
building was erected to which the lien was subject. Held, that 
the contractor was in the same position as an owner of the build- 
ing, and had an insurable interest to the extent of its value, not- 
withstanding the mortgage. 

May on Ins., 2 81, 82 ; Columbia Ins. Co. vs. Lawrence, 2 Pet., 46. 

Royal Ins. Co. vs. Stinson. 

Rep'd Jour'l, p. 687, U.8. 8. C. 


INSOLVENCY. 


$126. Lire.—Forfeiture of Franchise—Trial by Jury.—De- 
oriving of Property.—Right to Appoint Receiver—Parties to 
Dissolution.—Contracts between an insurance company and its 
policy-holders are entered into subject to the right of legislation, 
and therefore an act to wind-up such company when its financial 
condition is such as to be hazardous to parties insuring with it, 
is not obnoxious to the objection that such legislation impairs 
the validity of the contract with policy-holders. At common law 
@ misuser by a corporation of its franchises is a cause of forfei- 
ture, and the taking and accepting of premiums for insurance by 
an insurance company, without any probability of its ever being 
able to pay its losses, is such an abuse of its franchises as a.- 
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fords good cause of forfeiture, independent of the statute, and 
therefore a statute enacting the same thing is not an cx post facto 
law. It is but declaratory of the common law. The constitu- 

ional provision giving a right to trial by jury was designed sim- 
ply to secure the right of trial by jury in all tribunals exercising 
common law jurisdiction as it had theretofore been enjoyed. It 
was not intended to confer the right in any class of cases where 
it had not previously existed, nor was it intended to introduce it 
into special summary jurisdictions unknown to the common law, 
and which do not provide for that mode of trial. The right of 
trial by jury does not extend to suits in chancery, which are of 
an equitable nature, without regard to the fact whether the cause 
of action was one of equitable cognizance prior to the adoption 
of the existing constitution or since. But it is not competent for 
the legislature to defeat the right of a jury trial in common law 
cases by simply declaring they may be tried in courts of chancery, 
and that the proceedings therein shall conform to the proceed- 
ings in chancery. This would simply be an attempt to evade 
the provisions of the constitution. The Illinois uct of 1874, in 
regard to the dissolution of corporations and the appointment of 
one or more receivers, is, in its nature, of an equitable character, 
and therefore is not void in not providing for a trial by jury. 
Even if a party is entitled under the constitution to such a trial, 
it does not necessarily follow that the act is unconstitutional, be- 
cause it does not expressly provide for such a trial upon the 
controverted facts. If it is a casein which the party is entitled 
to a jury, the constitution has already provided for that, and the 
presumption is that the court would order the issues of fact sub- 
mitted to a jury, unless the parties should waive one. The act 
of 1874, entitled, “An act in regard to the dissolution of insur- 
ance companies,” is not obnoxious to the constitutional objection 
that it “ deprives the stockholders of their property, liberty and 
franchises without due process of law.” The act contemplates 
and provides for a full hearing upon due notice to all parties in- 
terested. If this is not done, it is not the fault of the act, but 
a mere error in the proceedings under it. Under the act of 1874, 
in relation to the dissolution of insurance companies the court has 
no right to appoint a receiver until the company shall have been 
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dissolved, or restrained from the further continuance of its busi- 
ness, and the court by the first section is not authorized to make 
any such order of dissolution, etc., until there has been a hear- 
ing upon the merits as to all parties interested. On a petition 
filed by the State auditor to dissolve an insurance company, or 
to restrain its further transaction of business, the stockholders 
are not necessary and indispensable parties, any more than its 
creditors. If relief or discovery is sought of the stockholders, 
or even of strangers, chen they become necessary parties, but not 
otherwise. Ina suit by a receiver against the stockholders of an 
msurance company to recover unpaid subscriptions, ete., the fact 
that the court appointing the receiver did not first enter a final 
order or decree upon the merits,either dissolving the corporation, 
or restraining it from transacting further business, cannot affect 
the right of the receiver in the suits brought by him, it not going 
to the jurisdiction, but being a mere error. 


Ward, Receiver, vs. Farwell. 
Opinion filed Feb. 3rd, 1881. 


MORTGAGE. 


§127. Fire—What is Satisfaction of—KEvidence of Dis- 
charge.—If the payee in a note receives a mortgage with the un- 
derstanding that he is to hold it as security for the payment of 
the note only until he can assure himself of the solvency of an- 
other party who is offered as surety, and upon inquiry he ascer- 
tains that the proposed surety is solvent, and the signature of the 
latter to the note is procured, and thereafter the payee receives 
the note and keeps it for several months without objection, the 
mortgage will be deemed satistied and discharged. Parol evi- 
dence is admissible to show that’a mortgage has been fully dis- 
charged ; or to explain or contradict the consideration clause. 

1 Glf. Evid., 3802 ; May on Ins., 2 290 ; Hawkes vs. Ins. Co., 11 Wis., 
188 ; Fountain vs. Boatman’s Sav. Inst., 57 Mo., 561; Hollocher vs. Hol- 
locher, 62 Mo., 267. 

Baile vs. St. Joseph F. & M. Ins. Co. 

Rep’d Jour’l, p. 657. 
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OTHER INSURANCE. 


§128. Fire.—Waiver of Consent by Agent.—Where a pol- 
icy contains a prohibition against additional insurance without 
the consent of the insurer written thereon ; if notice of such ad- 
ditional insurance be given to an agent of the insurer and he as- 
sents thereto, it will be sufficient, though his assent be verbal 
only. 

Baile vs. St. Joseph F. & M. Ins. Co, 


PAROL CONTRACT. 


$129. Fire.—Construction and Method of Enforcement.—De- 
Jenses to.—Both at common law and under the statute of this 
State a verbal agreement to insure is binding, and in case of loss 
will be specificially enforced against the insurer. 

Mar. Ins. Co. vs. Mut. Ins. Co., 19 How., 319. May on Ins., #14, 22, 
23, 128. Kelly vs. Commonwealth Ins. Co., 10 Bosw., 82; Sanborn vs. Fire- 
man’s Ins, Co., 16 Gray, 448 ; Trustees vs. Brooklyn Fire Ins.Co., 19 N.Y., 
305 ; Relief Fire Ins. Co. vs. Shaw, 94 U. S., 574 ; New England, etc., ss. 
Robinson, 25 Ind., 536; 56 Mo., 371; Henning vs. Ins. Co., 2 Dill. C. C., 
26. Distinguishing Henning vs. United States Ins. Co., 47 Mo., 425. 

The only element of a valid contract of insurance not expressly 
agreed upon in this case was the risk. The insuring company, 
however, was only authorized to insure against fire on land and 
marine risks elsewhere, and the subject matter of the insurance 
was a stock of goods in store. Held, that from this it could pro- 
perly be inferred that the risk insured against was fire. 

Eureka Ins. Co. vs. Robinson, 56 Pa. St., 256. 

The method of enforcing specific performance of a verbal con- 
tract to issue a policy of insurance after a loss has occurred, is 
not to compel the issuance of the policy but to decree payment 
of the money as if the policy had issued. 

May on Ins., 22565, and cases cited; Real Est. Sav. Inst. vs. Colloniers, 
63 Mo., 690. 

It is no defense to an action to compel specific performance of 
a contract to issue a policy of insurance ; that the policy, if issued, 
would have contained a prohibition against additional insurance 
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without the consent of the insurer written on the policy, and 
that the plaintiff had obtained additional insurance without such 
consent. It is no defense to an action to compel specific perfor- 
mance of a contract to issue a policy of insurance, that the pol- 
icy if issued would have contained a requirement that in case of 
loss the insurer should be forthwith furnished with proofs of loss, 
and that plaintiff had not complied with this requirement. If an 
insurance company, whose agent has made a verbal contract to 
issue a policy, upon being applied to for the policy by the party 
entitled, after a loss has occurred, refuses to issue the policy on 
the ground that it is not liable on the contract, it cannot after- 
ward defend on the ground that proofs of loss were not furnish- 
ed in time. 

Taylor vs. Ins. Co., 9 How., 209 and cases cited ; McComas vs. Ins. Co, 


56 Mo., 573 ;“May on Ins. Co., 23468, 469 ; Franklin F. Ins. Co. vs. Coates, 
14 Md., 285 ; Newmark vs. Ins. Co., 30 Mo., 160. 


Baile vs. St. Joseph F. & M. Ins. Co. 
—5 121. 


PREMIUM NOTE. 


$130. Lire.— Waiver of Right to Forfeit f r Non-payment.— 
Right to Surrender Policy.—The execution of a promissory note 
by the assured, and its acceptance with extension of time for 
payment, did not constitute, in this case, a waiver of the right 
to forfeit the policy, but was an agreement not to erforce the for- 
feiture until after the expiration of the extended time. The re- 
tention of the note by the company after the failure of the as- 
sured to pay it, is sufficient evidence of its determination to de- 
mand payment thereof, and operates as a waiver of the right to 
forfeit for non-payment of the premium at the time stipulated. 
The company cannot own the note and receive the benefit of the 
forfeiture also. The company having waived the right to forfeit 
the policy within thirty days after non-payment, as stipulated in 
the policy, the assured, in this case, had a right, within a reason- 
able time after the non-payment, to surrender the old policy and 
to demand a new and paid-up policy for the equitable value of 
the original policy. 

Johnson vs. Southern Mutual Life Ins. Co. 

Rep’d Jour’l, p. 700. 
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POLICY. 


§131. Lire.— Evidence of Amount Due on— Construction as to 
Time of Payment.—When a policy of life insurance contains a 
provision to pay the assured, or his legal representatives, one 
dollar for every member of the society of the same division or 
divisions, “at the time of such payment, parol evidence is ad- 
missible to show the number of members at the time payment 
should be made, in order to arrive at the measure of damages.” 
Where, in the body ofa policy of life insurance, reference is made 
to the indorsements on its back, they may be considered in con- 
nection with the policy in determining when the policy is paya- 
ble, where that is left doubtful in the body of the policy. Where 
such a policy was indorsed “ Mutual assurance on the life of A. 
B.,” “Due at the death of members, $1,” and the body of the 
policy contained the expressions, such as, should the assured 
“come to his death by the hands of the law,” or “should die 
by suicide, or without heirs or assigns,” only $50 should be paid, 
it was held that taking into consideration these expressions, with 
the indorsements, the intention was manifest that the policy was 
to become due on the death of the assured. 


St. Clair Co. Benev. Soc. vs. Fielsan. 


‘REMOVAL. 


* § 132. Frire.—Construction of Statute—The act of 1575 re- 
quires a petition for removal to the U.S. Court to be filed before 
or at the term at which the cause could first be tried. A rule of 
the State court provides that a continuance may be granted upon 
a satisfactory showing that there is probable ground of defense 
unless notice of trial is given thirty days before the beginning of 
the term, etc. Held, that where neither party had given notice of 
trial and the cause, according to the usual custom was silently 
continued and was not triable at the first term without the con- 
sent of the parties, the second and not the first term was the 
‘ trial term, and a notice of removal given at such term was not 
too late. 
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Palmer vs. Hall, 4 Dillon, 566, 569°; Preston vs. Travelers’ Ins. Co., 58 
NW. He, 7. 
Wheeler vs. L. & L. & G. Ins. Co. 
Rep’a Jour’l, p. 684. 


TITLE. 


§133. Lire.—TZo Endowment.—Assignee in Bankruptcy.— 
An endowment payable to insured if living, if not to his children, 
is an absolute promise to pay the assured with an alternative as 
to the children. An assignment by insured in bankruptcy vests 
in his assignee all his interest in such a policy, and the insured 
has thereafter no further power of control over it, and an at- 
tempted surrender by him to the company is void. The assignee 
is entitled to its possession, and may obtain it through a suit in 
equity against the company refusing to deliver it. 

U. S. Rev. Sts., 2 25044-5046 ; Leonard vs. Nye, 125 Mass., 455 ; Belcher 
vs. Burnett, 126 Mass., 230; Sears vs. Currier, 4 Allen, 339; Pierce vs. 
Lamson, Allen, 60. 

Bingham vs. Home Life Ins. Co. 

Rep’d Jour’l, p. 704. _ Mass. 8. J. C. 


WIFE’S POLICY. 


§ 134. Lire.—Construction of Missouri Statute as to Creditors. 
—Under section 15, Wagner’s Statutes, p. 936, which provides 
“that a married woman may cause to be issued for her sole use 
a policy of insurance on the life of her husband, and, in case she 
survives him, that the insurance money shall be payable to her 
free from the claims of the representatives of her husband or 
any of his creditors, but such exemption shall not apply when the 
amount of premiums shall exceed $300. Held, that this statute 
does not restrict the right of a solvent husband to apply only 
$300 of his means annually to the payment of premiums on his 
life policy procured for the benefit of his wife ; the purpose of 
the statute being to allow a husband who might be in an embar- 
rassed, or even in an insolvent condition to secure to the wife the 
benefit of an insurance on his life free from the claims of credi- 
tors, when the annual premium on such policy does not exceed 
the sum of $300. In a contest between the wife and the credi- 
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tors of the husband for the insurance money, where the premiums 
paid were in excess of $300: Held, that the wife should have so 
much of the fund as was produced by the payment of the pre- 
miums by the husband when solvent, and the creditors so much 
as was produced by the premiums so paid by the husband when 
insolvent. ‘The creditor who first files his bill asking an appro- 
priation of the insurance money to the payment of his demand, 
thereby obtains a priority over other creditors, and is entitled to 
be first paid from the fund. 

Discussing Landrum vs. Knowles, 22 N. J. Eq.; Trough’s Estate, 8 Phil. 
R,, 215; George vs. Williamson, 26 Mo., 193. 

Pullis vs. Robinson. 
Rep’d Jour’l, p. 571, 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN 'THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF MINNESOTA. 


Appeal from Judgment of District Court, Ramsey Connty. 


ALLIS 
v8. 


WARE, er au.* 


Action upon a policy upon the life of the plaintiff’s husband, payable upon 
his death to his wite, or, in case of her death before his, then to their chil- 
dren, the husband having paid all the premiums. Ricker vs. The Charter 
Oak Life Ins. Co.,6 N. W. Rep. 771, 2 Minn. 101, followed, upon the points 
that such policy belongs, the moment it is issued, to the beneficiaries named 
therein ; that the life insured has no legal or equitable interest in it; that 
if it has been delivered to and is held by him he holds it as a naked deposit 
and that, therefore, he cannot assign or transfer it for any purpose, in 
pledge or otherwise. .The plaintiff, her husband joining, made and deliver- 
ed a written assignment of the policy mentioned to secure the payment of 
two described notes, one payable in 60 days and the other in six months 
after date, given by her husband for his prior indebtedness and for his bene- 
fit, and in his business, and not for her benetit nor in her business, as the 
assignee well knew. The assignment provided that if the notes were not 
paid within two years and six months from date the assignee might surren- 
der the policy, receive the full surrender value, and pay the notes from the 
proceeds; andif the life insured should die at any time before the notes 
were paid, the assignee was authorized to receive from the insurance money 


* Opinion filed July 27, 1881. From N. W. Reporter. 
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the sum due upon the notes, and upon their payment the assignment was 
to be void. When the 60 days’ note became due it was satisfied and surren- 
dered. When the other fell due new notes were given in its place, payable 
in three and six months, and thereupon the old note was surrendered to 
the maker. Sometime after they fell due these new notes were surrendered 
to the maker, who gave two other notes in their place, payable in four and 
six months. Of these changes plaintiff had no notice or knowledge. One 
of the notes last given is still unpaid. The plaintiff made no agreement 
respecting the policy except that contained in the assignment before men- 
tioned. 


Held, that the plaintiff,in assigning the policy, became at most merely a surety 
for her husband, and that the time for the payment of the debts for which 
she became surety having been enlarged without her knowledge or consent 
(even if not actually paid by the surrender of the old note,) discharged her 
and set her policy free. 


Held, also, that the ‘provision in the assignment authorizing the assignee to 
“realize” from the policy in case the original notes were not paid in two 
years and six months, in no way extended their time of payment, nor au- 
thorized the assignee to extend the same, or waived any of the plaintiff’s 
rights in case of such extension, 

Held, further, that. at least in the absence of any objection for want of proper 
parties plaintiff by demurrer or answer, the plaintiff alone is entitled to 
maintain an action for the recovery of the policy against mere strangers 
having no right to its possession. 


Lorenzo Atus, for Respondent. 
Wiuuiams & Davinson, for Appellants. 


Berry, J. 

The policy in controversy in this action was issued upon the appli- 
cation of Lorenzo Allis, the plaintiff's husband, whose life was in- 
sured, and the ten premiums which the policy called for have been 
paid by him.- By the terms of the policy the insurance money was 
payable upon the death of the life insured to the plaintiff, or in case 
of her death before his, then to their children. 

1. We will first consider whether Lorenzo Allis could assign or 
pledge the policy. This question is substantially answered by Rick- 
er vs. Charter Oak Life Ins,Co., 6 N. W. Rep., 771 ; 2 Minn., 101. So 
far as it is concerned, the only difference between that case and the 
case at bar is that in the latter it is found that the charter of the 
company by which the policy now in controversy was issued contain- 
ed the following provisions: ‘That policies may be issued by said 
company to any married woman in her name, or in the name of a 
third person as trustee, to cause to be insured the life of her husband 
for any giving period, or for the term of his natural life, and in case 
of her surviving her husband, the sum, or net amount of insurance, 
shall be payable to her for her sole use and benefit, free from any 
claims of any or either of the creditors or representatives of her hus- 
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band, and in case of death of the wife before the decease of her hus- 
band, the amount of the insurance may be made payable after her 
death to her child, or children, for his, her, or their benefit, or their 
guardian or guardians, if under age ; that policies of insurance is- 
sued by said company on the life of any person, expressed to be for 
the benefit of a married woman, whether the same be effected by 
herself or her husband, or by any other person in her behalf, shall 
enure to her separate use and benefit, and that of her or her husband’s 
children, if any, as may be expressed in said policies, independently 
of her husband, and of his creditors and representatives, and also in- 
dependently of any other person effecting the same in her behalf, 
his creditors and representatives”—and in the further finding that 
“the general laws of the State of Connecticut contained substantial- 
ly the same provisions at the time of the issuance of said policy.” 

A glance at the opinion of this court in the case cited will show 
that these findings in no way affect its applicability in this case ; for, 
whether the rights and powers of Lorenzo Allis and of the plaintiff 
in respect to assigning or pledging the policy depend upon the laws 
of Connecticut, where it was issued, or upon the laws of this State, 
the result, so far as the pleadings quoted are concerned, is the same. 
That is to say, there is nothing in these findings tending to show that 
the law of Connecticut, as to the assignment and pledge of policies 
upon the life of a husband for the benefit of a wife, differs from what 
is stated in the Ricker case to be “ the common law of this State, in- 
dependent of any statute upon the subject.” On the contrary, so 
far as the findings bear upon the matter, it seems that the charter 
provision and the general law of Connecticut are substantially the 
same as the common law mentioned. This case, as respects the ques- 
tion above propounded, is, therefore, ruled by the Ricker case, the 
doctrine of which is that a policy of the kind mentioned in this ap- 
peal belongs the moment it is issued to the beneficiaries named there- 
in ; that the life insured has no legal or equitable interest in it ; that 
if it has been delivered to and is held by him, he kolds it as a naked 
deposit, and that therefore he cannot assign or transfer it for any pur- 
pose, in pledge or otherwise. It follows that Lorenzo Allis could not 
assign or pledge the policy. 

On January 14, 1875, Lorenzo Allis made and delivered to one 
Turrell, two promissory notes, payable to Turrell’s order—one for 
$586.90, payable 60 days after date, without grace ; and the other 
for $3,500, payable six months after date, both with interest at 12 per 
cent per annum. These notes were, as found by the trial court, 
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given for a prior indebtedness of the maker (Allis) to Turrell, and in 
the business and for the benefit of Allis, and not in the business or 
in any manner for the benefit of the plaintiff, which fact Turrell well 
knew. At the same time, (January 14, 1875,) Allis and the plaintiff, 
at his request, executed and delivered to Turrell a written assign- 
ment of the policy in controversy, “to secure [in the words of the 
assignment] the payment of two certain notes made by the said Lor- 
enzo Allis,” the assignment describing in detail the two notes above 
mentioned. The assignment further provided that if the said notes 
were not paid within two years and six months from date, Turrell 
might surrender the policy and receive the full surrender value and 
pay the notes from the proceeds ; and if Allis should decease at any 
time before the notes were paid, Turrell was authorized to receive 
from the insurance money the sum due on the notes, and upon their 
payment the assignment was to be void. When the notes for $586.- 
90 became due, it was satisfied and canceled and surrendered to 
Allis. 

When the $3,500 note became due, (July 14, 1875,) Allis gave Tur- 
rell in its place his two notes, payable to Turrell’s order—one for 
$2,000, in three months ; the other for $1,710, in six months, with 12 
per cent interest—the two notes being for the amount (principal and 
interest) of the $3,500 note—and thereupon the $3,500 note was sur- 
rendered to Allis. Of this transaction plaintiff had no notice or 
knowledge. On March 7, 1876, the last made notes were surrender- 
ed to Allis who made and delivered to Turrell, in their place, two 
other notes, payable to Turrell’s order—one for $1,291.68, in four 
months ; the other for $2,640 07, in six months, both with 12 per 
cent interest. Of this transaction plaintiff had no notice or knowl- 
edge. The note for $1,291.68 wassurrendered when due. The note 
for $2,640.07 has never been paid. The plaintiff has made no agree- 
ment of any kind respecting the policy except that contained in the 
assignment as before mentioned. 

It is found, though it does not seem important, that there was no 
express agreement between Lorenzo Allis and Turrell, respecting the 
policy, except that contained in the assignment ; but the policy re- 
mained in Turrell’s hands, and it was tacitly understood between 
them that it remained as security for the payment of the new notes 
as they were given. Through sale of the note for $2,640.07, and as- 
signment of the policy as security for the same by Turrell and his 
vendee the note and policy came into the hands of the defendants, 
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who are now in possession of the policy. From the facts found it is 
clear that Mrs. Allis, the plaintiff, in assigning the policy as security 
for her husband’s sole debt, of which fact Turrell was cognizant, be- 
came at most merely security for her husband. Her rights are,there- 
fore, at least those of a surety. The time for the payment of the 
debt for which she thus became surety was twice enlarged without 
her knowledge or consent, even if it was not actually paid by the 
surrender of the old note and the taking of the new notes in its 
place. This enlargement or extension discharged the surety (the 
plaintiff) and set her policy free. Wheaton vs. Wheeler, 8 N. W. 
Rep., 599 ; 2 Minn., 213. This result is not prevented by the provi- 
sion in the assignment giving Turrell authority to “realize” from the 
policy in case the original notes were not paid within two years and 
six months after date. This provision in no way extended the time 
of payment of the notes, nor did it authorize Turrell to extend the 
same, nor waive any of plaintiff's rights in case an extension was 
granted without her consent. The obvious purpose of the provision 
was to prevent a sacrifice of the policy or a resort to it until the ex- 
piration of two years and six months. It was a stipulation wholly 
in the interest of the plaintiff. 

3. One other question remains to be considered: Is the plaintiff 
entitled to the possession of the policy, so that she can maintain this 
action, her husband living? The plaintiff and the children of her- 
self and her husband are the beneficiaries of the policy. It belongs 
to them. They are not beneficiaries in common, because the plain- 
tiff, if she survive her husband, is the primary and exclusive bene- 
ficiary, but they have a common interest in its preservation, and in 
preventing its surrender, or any other act or neglect in regard to it 
by which their rights may be prejudiced. They therefore occupy, 
not exactly the position of tenants in common, but a position suffi- 
ciently analogous to enable them jointly to maintain an action for its 
possession. If so, then either of them can maintain such action 
against mere strangers having no right to such possession, like the 
defendants ; at least when, as in this case, no objection for want of 
proper parties plaintiff is taken by demurrer or answer. Miller vs. 
Darling, 22 Minn., 303. These are all the matters which it appears 

0 us be necessary to consider upon this appeal. 

From what we have said, it follows, in our opinion, and substan- 
tially as found by the court below: 1. That Lorenzo Allis had no 
authority to assign or pledge the policy, so that any understanding 
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in regard to it between him and Turrell was without effect upon the 
policy ; 2, that the plaintiff, in making the assignment, was, to the 
extent of her right in the policy, no more than the surety of her 
husband ; 3, that the taking of the new notes, in lieu of the surrend- 
ered old notes, was an extension of the time of payment of the debt, 
for which the plaintiff pledged the policy, and therefore operated to 
discharge the suretyship and release the pledged policy ; 4, that the 
plaintiff is entitled, at least as against mere strangers, to maintain 
this action to recover possession of the policy. 

It is not necessary for us to consider plaintiff's position that the 
policy was absolutely unassignable. We have, for the purpose of 
this case, proceeded upon the assumption that the plaintiff could as- 
sign it to the extent of her right in it. 

Judgment affirmed. 
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SUPREME COURT OF MISSOURL. 


Apri Term, 1881. 


BAILE er at., Appellants. 
vs. 


ST. JOSEPH FIRE & MARINE INS. CO.* 


Both at common law and under the statute of this State a verbal agreement to 
insure is binding, and in case of loss will be specificially enforced against 
the insurer. Distinguishing Henning vs. United States Ins. Co., 47 Mo., 
425. 

The only element of a valid contract of insurance not expressly agreed upon 
in this case was the risk. The insuring company, however, was only au- 
thorized to insure against fire on land and marine risks elsewhere, and the 
subject matter of the insurance was a stock of goods in store. 


Held, that from this it could properly be inferred that the risk insured against 
was fire. 

The method of enforcing specific performance of a verbal, contract to issue a 
policy of insurance after a loss has occurred, is not to compel the issuance 
of ~ policy but to decree payment of the money as if the policy had 
issued. 

It is no defense to an action to compel specific performance of a contract to is- 
sue a policy of insurance that the policy if issued would have contained a 
prohibition against additional insurance without the consent of the insurer 
written on the policy, and that the plaintiff had obtained additional insur- 
ance without such consent. 

Where a policy contains a prohibition against additional insurance without 
the consent of the insurer written thereon; if notice of such additional in- 
surance be given to an agent of the insurer and he assents thereto, it will 
be sufficient, though his assent be verbal only. 

If the payee in a note'receives a mortgage, with the understanding that he is 
to hold it as security for the payment of the note only until he can assure 
himself of the solvency of another party who is offered as surety, and upon 
inquiry he ascertains that the proposed surety is solvent, and the signature 
of the latter to the note is procured, and thereafter the payee receives the 
note and keeps it for several months without objection, the mortgage will 
be deemed satisfied and discharged. 


* Syllabus by State Reporter. 
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Parol evidence is admissible to show that amortgage has been fully discharged; 
or to explain or contradict the consideration clause. 


It is no defense to an action to compel specific performance of a contract to is- 

.. sue a policy of insurance, that the policy if issued would have contained a 
requirement that in case of loss the insurer should be forthwith furnished 
with proofs of loss; and that plaintiff had not complied with this require- 
ment, 

If an insurance company, whose agent has made a verbal contract to issue a 
0licy, upon being applied to for the policy by the party entitled, after a 
ep has occurred, refuses to issue the policy on the ground that it is not 
liable on the contract, it cannot afterward defend on the ground that proofs 
of loss were not furnished in time. 


This was a suit in equity brought by plaintiffs against defendant, 
under the following circumstances : One Shotwell, the local agent 
of defendant at Warrensburg, solicited plaintiffs, who were merchants 
at that place, to take $2,500 insurance upon their stock of goods, to 
continue one year. Plaintiffs consented, paid the premium, and re- 
ceived from Shotwell, the following receipt : 


WarrenssurG, Mo., December 5, 1873. 
Received of Baile & Ridemour, $43.75 insurance in the St. Joseph 
Fire and Marine Insurance Company, of St. Joseph, for which I 
agree to deliver a policy. 
E. A. SHorwett, Agent, etc. 


There was a verbal understanding between Shotwell and plaintiffs 
that the $2,500 should be distributed as follows : $300 on millinery 
goods ; $700 on ribbons, notions and fancy goods, and $1,500 on dress 
and dry-goods. Plaintiff’s application, and the premium paid was 
forwarded by Shotwell to the home office of the company at St. Jo- 
seph, but within a few days, and before the delivery of a policy, 
plaintiff's store and stock were destroyed by fire. The day after the 
fire plaintiffs notified the defendant, who immediately sent its secre- 
tary to Warrensburg to inquire into the case. In the prosecution of 
his inquiries, he took the deposition of plaintiffs. Shortly after this, 
plaintiffs demanded a policy of defendant, who refused to issue one, 
and denied all liability for the loss on the ground that nothing, but a 
written or printed policy, signed by the president, and attested by 
the secretary could impose a legal liability on the company, and none 
such had ever been issued. No formal proofs of loss were furnished 
to the company until after the lapse of ten months, but no objection 
on that score was made by the company until the filing of the an- 
swer in this case. The answer denied liability on the ground that no 
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verbal contract of insurance was binding on defendant under its 
charter, and the laws of the State ; and further set up several affir- 
mative defenses growing out of the character and conditions of the 
policy that defendant would have issued, if it had issued any. 

1. That the policy would have contained a prohibition against ad- 
ditional insurance without the consent of the defendant written on 
the policy ; and that there was breach of such condition. 

2. That the policy would have contained a condition against mis- 
representations in the application ; and that there was a misrepre- 
sentation in this, that it was stated in the application that the plain- 
tiffs’ stock of goods was unincumbered, when in fact there was a valid 
subsisting chattel mortgage thereon. 

3. That the policy would have contained a condition that as soon 
as possible after a loss the insured should render a particular account 
of the loss duly verified ; and that this condition had not been com- 
plied with. To the first of these defenses plaintiffs replied that they 
' did inform defendant of the additional insurance, and that defen- 
dant should be estopped from availing itself of this defense, because 
it had not objected thereto at the time, and had omitted to indorse 
its consent on the policy. To the second defense plaintiffs replied 
that the mortgage, which defendant alleged constituted the breach, 
was intended as security for a note made by plaintiff, Ridenour, not 
until it matured, but only until the payee of the note, one Congdon, 
could assure himself of the solvency of one Glandner, who resided 
in Ohio, and who was proposed by Ridenour as personal security 
thereon ; and if his solvency was ascertained, his name on the note 
was to be sufficient security therefor, and the chattel mortgage was 
thereupon to cease to be a lien on said stock ; but that by mistake 
the mortgage was written as if security for the note until paid, and 
the true defeasance was omitted ; that inquiry was made, and Gland- 
ner was found to be solvent, and his name was received and accepted 
by Congdon as ample security, that the function of the mortgage had 
been thereby accomplished, and although not discharged of record, 
the same constituted no valid lien or incumberance on the stock. To 
the third defense plaintiffs filed a reply in the nature of # demurrer. 
The case was submitted to the court on these pleadings with the 
proofs adduced by the parties in support of their several claims and 
there was a judgment for the defendant. 


Dontpoan & Reep, Crirrenpen & Cockrett, for Appe'lanis. 
H. E. Barnarp, fur Respondent. 





660 Report of Decisions. ° [Sept., 


Sxerwoop, Ch. J. 

Proceeding in the nature of a bill in equity for specific perfor- 
mance of a verbal contract to insure the goods and merchandise of 
the plaintiff. 

I. The validity of the contract is the first point demanding at- 
tention. 

The charter of the defendant company is that furnished by the 
general law. Chapter 67, General Stat., 1865, p. 353. The conclud- 
ing words of section 1 of that chapter require that the “conditions 
of all policies issued by such company, shall be written or printed on 
the face thereof ;” and section 8 of the same chapter, provides that, 
“all policies and contracts of insurance and instruments of guaran- 
tee made by said company, shall be subscribed by the president, or 
president pro tempore, and attested by the secretary.” Similar lang- 
uage to that just quoted was passed upon by this court in Henning 
vs. U. S. Ins. Co., 47 Mo., 425, and it was held that with such a char- 
ter and by-laws, the company could make no original and binding ° 
oral contract of insurance. In that case, however, section 6 of chap- 
ter 62, of the General Statute was overlooked. That section, which 
has been on the statute book for over 35 years, (Stat., 1845, p. 232, 
§ 8,) provides that: “Parol contracts may be binding on aggregate 
corporations, if made by an agent, duly authorized by a corporate 
vote, or under the general regulations of the corporation, and con- 
tracts may be implied on the part of such corporations, from their 
corporate acts, or those of the agent whose powers are of a general 
character.” Passing upon the effect of this section it was held in the 
Circuit Court of the United States for the Eastern District of Mis- 
souri, in an action between the forementioned parties, that construed 
in the light of the general law, the charter of the insurance company 
did not disable it from making a binding contract of insurance with- 
out writing. Henning vs. U. S. Ins. Co., 2 Dillon C. C., 26. 

This view is certainly the better one, even where there is no such 
general provision as that above quoted, making oral contracts of ag- 
gregate corporations valid. It must now be considered as the well 
settled doctrine by the nearly universal concurrence of the authori- 
ties that oral agreements of insurance are enforceable, although the 
charter of the company contains similar provisions to those contain- 
ed in chapter 67, supra. The principle underlying these decisions is 
this : That the right to make contracts of insurance, like any other 
right of contracting, exists as at common law, unless prohibited by 
statute ; that the contract of insurance having its origin in mercan- 
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tile law and usage, the distinction which denies the power to enter 
into such a contract, except in particular modes and: forms, is with- 
out foundation and repugnant to, and inconsistent with, that general 
capacity of contracting which the common law concedes to every 
person ordinarily competent to enter into binding engagements ; 
that the provisions of the charter of a company that they shall have 
the right to make contracts of insurance by the signature of a presi- 
dent, etc., are regarded by the courts as merely enabling and not re- 
strictive of the general power to effect contracts in any other mode 
not unlawful, dictated by convenience, and that “ the distinction be- 
tween a contract to insure or to issue a policy of insurance, and the 
policy itself is obvious and constantly recognized by the courts.” 
May on Ins., §§ 14, 22, 23, 128. Kelly vs. Commonwealth Ins. Co., 
10 Bosw., 82 ; Sanborn vs. Fireman’s Ins. Co., 16 Gray, 448 ; Trus- 
tees vs. Brooklyn Fire Ins. Co., 19 N. Y., 305 ; Relief Fire Ins. Co., 
vs. Shaw, 94 U. S., 574 ; New England, etc., vs. Robinson, 25 Ind. 

536 ; 56 Mo., 371 ; Henning vs. Ins. Co., supra. 

In view, however, of the broad statutory provisions heretofore 
cited, relating to the power of aggregate corporations to contract 
orally, all difficulty as to the power to make, in the present circum- 
stances. An oral contract of insurance vanishes. Besides that, sec- 
tion 8, supra, requiring the signature of the president, etc., uses no 
prohibitory words ; relates not to agreements to insure, but only to 
policies when completed and ready for official signature. It is un- 
necessary to the proper determination of this case that the one al- 
ready cited from our own reports, and greatly relied on by defen- 
dant, be overruled ; but it is not unworthy of remark, that the ut- 
terances in that case were, for the most part, almost, if not altogether 
obiter, since therein it is distinctly asserted that the contract in that 
instance, was “nothing but a naked verbal agreement * * sued 
upon. This is denied, and there is no proof of it.” So that that 
case could have been very briefly disposed of, as having no eviden- 
tial foundation requiring either judicial discussion or determination. 
Be that as it may, the doctrine announced in that case does not domi- 
nate this one, for the reason that that case was a suit at law on an 
alleged oral and completed agreement ; this a proceeding in equity 
to compel that to be done which already upon sufficient considera- 
tion had been agreed should be done. And the case under discus- 
sion expressly recognizes the principle announced in Marine Ins. Co. 
vs. Marine Mutual Ins. Co., 19 Howard, 319, as well as in numerous 
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other cases cited by plaintiffs, that equity will specifically enforce 
“agreements to make insurance.” 

Conceding, then, as we must, from the authorities and statutory 
provisions above noted, the power of the defendant company to make 
such an agreement to insure the goods and merchandise of plaintiffs, 
as can be enforced in equity, was such a contract, possessing such ne- 
cessary constituent elements as equity will recognize and enforce, 
made in the case at bar? We have no doubt on this score and for 
these reasons : 

The evidence discloses a contract for a policy of insurance nego- 
tiated for, between plaintiff and defendant’s local agent ; the recep- 
tion of and receipt for the required premium ; the subject matter in- 
sured, the amount of insurance and the duration of the policy. The 
only element of the contract of insurance left incomplete by the evi- 
dence is the risk insured against, but this is supplied by reasonable 
intendment and necessary implication arising from the nature of the 
business engaged in by the defendant company, fire insurance on 
land, and marine insurance elsewhere, and by the circumstances and 
situation of the property insured. And it is competent to infer the 
nature of the risk insured against. Thus it has been held that when 
the hazard is fire alone, and the subject and unfinished vessel never 
afloat for a voyage, and nota subject for marine insurance, a contract 
to insure must be regarded as a fire insurance. Eureka Ins. Co. vs. 
Robinson, 56 Pa. St., 256. 

The evidence further discloses the forwarding of the premium thus 
received to the home office, the notification of the company by its 
local agent of the occurrence of the fire ; the immediate coming to 
Warrensburg of Rice, the secretary of defendant and its special ad- 
juster of losses, and his taking of the depositions of plaintiffs as to 
the cause of the fire, the amount of goods burned and the aggregate 
sum of insurance, and the retention of the premium. If from these 
facts a contract to issue a policy cannot be implied on the part of 
the defendant, or even be regarded as well established by the evi- 
dence it would be hard to conceive of a case furnishing sufficient 
data, to bind with obligatory force a recalcitrant corporation. And 
it would be intolerable that such corporation should ratify the acts of 
its local agent in manner as aforesaid, receive the consideration for 
issuing a policy ; retain that consideration, and yet refuse to do that 
act for which that consideration was given. 

II. We have already seen that a valid oral contract to insure having 
been made, equity will specifically enforce such initial, such prelimi- 
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nary contract. This is done where a loss has occurred, not by ac- 
tually requiring that a policy of insurance be issued, but by a decree 
for payment of the loss as if a policy had issued. This method of 
affording relief, of administering remedial justice proceeds upon the 
ground of avoiding circuity of action—May on Ins., § 565 and cases 
cited—and doubtless upon the further ground that equity, once pos- 
sessed of a cause, will, before releasing its grasp, on the res avoid a 
multiplicity of suits by doing full, adequate and complete justice be- 
tween the parties, by entering that judgment to which the party will 
be ultimately entitled. Real Est. Saving Inst. vs. Collonius, 63 Mo. 
690. 

III. The first special defense of defendant’s answer cannot prevail. 

There being no policy of insurance issued, the indorsing of subse- 
quent insurance on a non-issued policy can scarcely be regarded as 
within the domain of possibility. The law never requires impossi- 
bilities. 

Defendant failing and refusing to issue a policy according to con- 
tract, cannot visit upon plaintiffs the prejudicial results arising solely 
out of its own non-performance. Eureka Ins. Co. vs. Robinson, 56 
Pa. St., 256. 

Plaintiff not being furnished with a policy of insurance containing 
the conditions of its issuance, it would be most unreasonable to re- 
quire at their hands a compliance with those unknown conditions. 
No policy having been issued, nothing more in justice to defendant, 
was requisite than that it be notified of subsequent insurance. Eure- 
ka Ins. Co. vs. Robinson, 56 Pa. St., 256. This was done, as shown by 
the testimony the next day after the insurance was affected, by in- 
forming the local agent of such subsequent insurance in the 
Planters. 

The agent, when notified, according to the testimony of one wit- 
ness, said “that was all right,” and according to the testimony of an- 
other witness made no objection, so that, even had there been a pol- 
icy of insurance actually issued, this conduct of the agent would have 
rendered the notice of subsequent insurance equivalent in the cir- 
cumstances to an indorsement on the policy of the fact contained in 
such notice. The decided tendency of modern adjudication is in 
this direction, and the company is held estopped from insisting on a 
forfeiture of the policy, because the stipulation referred to has not 
been literally complied with. May on Ins., § 370; Hayward vs. Ins. 
Co., 52 Mo., 181 ; Pelkington vs. Ins. Co., 55 Mo., 172. 

IV. The second special defense is as unmaintainable as the first. 
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The testimony shows very clearly that though technically incorrect, 
the answer given that there was no mortgage on the insured property 
was actually true ; and the evidence when carefully examined shows 
no conflict on this point. That evidence discloses that the deed of 
trust was given for a special purpose and only for that purpose, ‘. e. 
to remain as a security for the note given by Ridenour to Congdon, 
for the latter’s interest in the goods, until communication was had 
with Ohio ; the indorsement of Glandner on the note obtained, and 
Congdon should be satisfied with the solvency of the indorser. This 
communication with Ohio took place ; Crittenden & Cockrell, the at- 
torneys for Congdon, employed by him for that purpose, opened a 
correspondence with persons in that State, ascertained as required 
that Glandner was “solvent and responsible ;” had the note indorsed 
by Glandner, returned it to their client about the 1st of September, 
1873, who retained it in his possession without objection, though he 
did not enter satisfaction of the deed of trust. 

In these circumstances, the deed must be held as satisfied, and as 
no longer a subsisting incumbrance at the time plaintiffs applied for 
insurance. Congdon’s conduct on this occasion, after what had 
passed, must be held tantamount to an admission that he was satis- 
fied with Glandner asindorser, and that the deed of trust had served 
its purpose. 1 Glf. Evid., § 192. 

If the note of Ridenour had been pad prior to the last named 
period, no one would doubt the competency of parol evidence to 
show that fact. If competent in that case, then competent also in 
this. Itis always competent to show by verbal evidence that a writ- 
ten agreement is totally discharged. 1 GIf. Evid., §302 ; May on 
Ins., § 290 ; Hawkes vs. Ins. Co., 11 Wis., 188. 

Again, the consideration of the deed of trust as expressed.on its 
face, is to secure the note, but the law is well settled in this State, 
that you may, by verbal testimony, explain or contradict the consid- 
eration clause in a deed ; such clause only possessing the force and 
character of a receipt. Fountain vs. Boatman’s Sav. Inst., 57,Mo., 
561 ; Hollocher vs. Hollocher, 62 Mo., 267. 

No importance is to be attached to the date of the deed of trust, 
being subsequent to the note, this is fully explained by the evidence 
as well as the fact that the deed of trust through mistake of the 
scrivener, was drawn to extend over a longer period of time than that 
intended by the parties. 

V. The failure of plaintiffs to furnish formal proofs of loss cannot 
avail defendant, and for these reasons : 
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It would be most unreasonable that plaintiffs be held bound to 
comply with the condition of a policy to notify the company forth- 
with of any loss, when that company by its own failure to comply with 
its contract, and issue the promised policy, prevented the plaintiffs 
from knowing that condition. If the company would insist upon 
lack of complete performance in this particular, this can only be done 
when they make complete performance possible, or at least inter- 
pose no obstacle in the way of such performance, 56 Pa. St., 
supra. 

The company cannot be allowed to say to plaintiff, “If we had 
issued you a policy it would have contained a certain condition, and 
as you have not complied with that condition which the policy we 
would have issued, would have contained, therefore you cannot re- 
cover.” This is certainly a most remarkable defense to interpose. 

Besides, the defendant must be held as having waived the proofs 
being furnished by refusing to issue a policy, and denying all re- 
sponsibility. 

Taylor vs. Ins. Co., 9 How., 209 and cases cited ; McComas vs. Ins 
Co., 56 Mo., 573 ; May on Ins. Co., §§ 468, 469 ; Franklin F. Ins. Co. 
Coates, 14 Md., 285. 

It must be conceded that the formal proofs of loss offered in evi- 
dence by plaintiff were only evidence of the fact that they were furn- 
ished to defendant and no more. Newmark vs. Ins. Co., 30 Mo., 160. 
But there was other evidence in the cause, showing the extent of 
plaintiff's loss. 

We reverse the judgment and remand the cause. Norron and 
Ray, J. J., concur ; Hoven and Henry, J. J., dissent. 
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SUPREME COURT OF MISSOURI. 


Ocroser Term, 1880. 


Appeal from Linn Circuit Court. 


WALKER 
US. 


LINN COUNTY, Appellant. 


The county courts have power to enter into contracts for the insurance of 
county buildings against fire or lightning. 

Though the law may require the appointment of an agent for the transaction 
of county business to be made by order of record in the county court, yet a 
contract made by an agent acting under a mere verbal appointment, if sub- 
sequently ratified and approved by an order of record, will, notwithstand- 
ing the irregularity, be as binding upon the county as if the appointment 
had been properly made in the first instance. 


Cuas. A. Winstow, Gro. W. Eastey and E. W. Smrra, for Appellant. 

Linn County never authorized the contract to be made. There 
was no previous order of record appointing Boardman. Dennison 
vs. St. Louis Co., 33 Mo., 168; Maupin vs. Franklin Co., 67 Mo., 
327. The subsequent order cannot help out this defect. Johnson 
vs. School District, 67 Mo., 319. The county court had no power to 
make the contract. Carroll vs. St. Louis, 12 Mo., 444; Walcott vs. 
Lawrence Co., 26 Mo., 272; Reardon vs. St. Louis Co., 36 Mo., 555 ; 
Maupin vs. Franklin Co., 67 Mo., 327; Dixon vs. Livingston Co., 
70 Mo., 239. 


H. Lanper and Norrscorr & Biacer, for Respondent. 
County courts, under the general powers given them by the statute 
over the property of the county, have a large discretion in cases 


‘ 
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where they are not expressly limited. Hannibal & St. Joseph R. R. 
Co. vs. Marion Co., 36 Mo., 303 ; Walcott vs. Lawrence Co., 26 Mo., 
275; Sparks vs. Purdy, 11 Mo., 222 ; Boggs vs. Caldwell Co., 28 Mo., 
586 ; Reppy vs. Jefferson Co., 47 Mo., 66. There is no prohibition 
against insurance of county buildings. In cases where the statute 
gives the power, and prescribes the manner of its exercise, such asin 
erecting public buildings, no departure from the prescribed mode 
will be allowed. Nor will any act or acts of ratification in such cases 
validate the contract. State ex rel. vs. Clark Co., 41 Mo., 44; Wal- 
cott vs. Lawrence Co., 26 Mo., 272 ; Hannibal & St. Joseph R. R. Co. 
vs. Marion Co., 36 Mo., 303. But in cases where the power is given 
and no definite mode prescribed for its exercise, the grant of power 
of itself implies the use of fit and proper means to accomplish the 
object. Hannibal & St. Joseph R. R. Co. vs. Marion Co., 36 Mo., 
304. And in tltis class of cases, if the act done or undertaken. be 
within the power, the doctrine of ratification applies to aid defects or 
informalities in the manner of its exercise. Hannibal & St. Joseph 
R. R. Co. vs. Marion Co., 36 Mo., 304 ; Crawshaw vs. Rosebury, 7 
Gray, 374 ; Gasconade Co. vs. Saunders, 49 Mo., 195 ; 1 Dillon on 
Munic. Corp., § 373. Ratification may be inferred from acquiescence 
after knowledge of the facts, or from acts inconsistent with any other 
supposition. 1 Dillon on Munic. Corp., § 384, and notes; Peterson 
vs. The Mayor, 17 N. Y., 453, 454. 


Norton, J. 

This is a suit instituted by plaintiff as assignee of the State Insur- 
ance Company on a contract of insurance alleged to have been made 
by the County of Linn with said company for insurance on the court 
house and personal property in the county offices. The answer de- 
nies the contract and also denies the authority of the county court 
to make such contract. Ontrial plaintiff obtained judgment, from 
which defendant has appealed. The errors assigned are, that the 
court received improper evidence and refused the instruction asked 
for by defendant. 

The following is the evidence objected to : Carlos Boardman testi- 
fied : I was presiding justice of the county court in August, 1869 ; 
made the application for the insurance ; was authorized by the Linn 
County court to make the application. Plaintiffthen read the appli- 
cation, as follows: ‘Application of Carlos Boardman, presiding 
justice of the county court of County of Linn, State of Missouri, for 
insurance against fire and lightning by the State Insurance Company, 
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in the sum of $5,000, for the term of five years from the 3rd day of 
August, 1869, to-wit :” (Here follow the statement of the property 
to be insured, being the court house and office furniture, valued at 
$21,000, and all the other formal parts of such application.) It is 
signed, “C. Boardman, President, applicant county court for Linn 
County, Missouri,” and dated July 28th, 1869. C. L. Dobson testi- 
fied that, at the time the application was made, he was agent of the 
company at Linneus, and received the application from Boardman, 
and that the first installment was not paid at the time the insurance 
was made, but in November following. 

Plaintiff, for the purpose of showing a ratification of the insurance 
contract, read the following order of the county court: “In the 
Linn County Court, August term, August 2nd, 1869. Order in rela- 
tion to insuring court house. Ordered that C. Boardman, presiding 
justice of the county court, sign the installment notes for the county 
to State Insurance Company, Hannibal, $450, payable in four equal 
annual installments from and after August 3rd, 1869, and also sign 
note to the company for first installment to be paid as soon as money 
can be obtained for that purpose.” Plaintiff then read an order of 
the court, made November 15, 1869, directing the treasurer to pay 
Robert H. Ware, as the assignee of the first installment note, the 
amount thereof, and ordering the clerk to issue a warrant therefor ; 
also, an order made November 29, 1870, directing the treasurer to 
pay Boardman, for the purpose of paying balance due on the court 
house, the balance in his hands belonging to the county bounty fund 
and enough out of the county expenditure fund to pay the balance 
due on the insurance. Plaintiff then read the policy of insurance 
issued on the application of Boardman to Linn county, and insuring 
on the usual terms and conditions, the court house and furniture as 
described in the application. Plaintiff also offered in evidence the 
premium note executed by Boardman, presiding justice of the county 
court on behalf of the county, also a copy of the order appointing 
him assignee of the company, and the deed of the register in bank- 
ruptcy assigning to him the effects of the bankrupt. 

The above being all the evidence, defendant asked the court to 
give the following instruction, viz.: That admitting all the evidence 
to be true, the finding should be for defendant, which was refused. 
It is insisted by counsel : Ist, That the county court had no power to 
make the contract sued upon; and, 2nd, That ifthey had such power, 
there was no legal evidence showing that it had been exercised so as 
to bind defendant. 
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That a county court is invested with such powers only as are ex- 
pressly conferred upon it by statute, and such as may be fairly or ne- 
cessarily implied from those expressly granted, we think cannot be 
questioned. It, therefore, follows that the question of the power of 
the county court to bind the county in a contract such as is here sued 
upon, must be solved by the statute. The statutory provisions bear- 
ing upon the subject, are as follows: “County courts shall, more- 
over, have the control and management of the property, real and 
personal belonging to the county.” Wag. Stat., 441, § 9. “The 
county court of each county shall have power, from time to time, to 
alter, repair or build any county buildings, which have been or may 
hereafter be erected, as circumstances may require, and the funds of 
the county may admit ; and they shall, moreover, take such measures 
as shall be necessary to preserve all buildings and property of their 
county from waste or damage.” Wag. Stat., 404 §17. “County 
courts may appoint an agent to make any contract on behalf of such 
county for erecting any county buildings ; or for any other purpose 
authorized by law ; and the contract of such agent duly executed on 
behalf of such county, shall bind such county.” Wag. Stat., 408, 
§ 3. 

The duty devolved upon county courts in the foregoing sections, of 
taking such measures as shall be necessary to preserve all buildings 
and property belonging to a county, carries with it the power to bind 
the county in a contract which, in the exercise of the judgment of 
the court, may seem to be necessary to consummate the object for 
which the duty was imposed, and which, in point of fact, tends di- 
rectly to consummate the object. The contract in question is, we 
think, of this character, and is, therefore, binding on the county, pro- 
vided it is shown by the evidence that it was either made, or ratified 
and approved by the court. 

It is insisted that Boardman, who acted as agent of the county in 
making the application for insurance, not having been appointed by 
an order of record, could not lawfully act as such agent. It may be 
conceded, as is contended by counsel, that the county court, acting 
for the county in such matters, can only speak through its records, 
and it may be further conceded that an agent, whose appointment 
by the county court is authorized by law, can only be appointed by 
an order of record of such court, yet if it appears that one acting as 
agent by the mere verbal appointment of the county court makes a 
contract, which the court through an agent appointed by an order of 
record could lawfully have made, and such contract so made is sub- 
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sequently ratified, adopted and approved by an order of such court 
entered of record, such contract would be as binding on the county 
as if the authority to make it had in the first instance been deputed 
to an agent properly appointed. This has been decided in the casa 
of Gasconade Co. vs. Sanders, 49 Mo., 195. The orders of the county 
court read in evidence show a ratification of Boardman’s acts, and 
they, as well as the evidence as to the contract ratified by the court, 
were properly received in evidence. Judgment affirmed. 
All concur. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Marcu Term, 1881. 


GERMAN AMERICAN INS. CO. 
vs. 


PERSON DAVIS, ET At. 


To justify the reformation of a written contract the proofs must be full and 
clear that the mistake was mutual and that it fails to express the inten- 
tion of both the parties. 


Where the policies were void on account of alienation, and the mortgagee to 
protect his interest procured an endorsement, which was claimed) by one 
party to be intended as a waiver of the forfeiture, and by the others as a 
new contract, equity will not reform, but will leave the contract to be con- 
strued by a court of law under the facts as alleged. 

Bill dismissed. 


Morton, J. 
To justify a court of chancery in correcting and reforming a writ- 
ten contract entered into deliberately, so as to make it conform to an 
alleged oral contract differing in terms, the proofs of mutual mistake 
must be full, clear and decisive. It must appear beyond reasonable 
doubt that the precise terms of a contract had been really agreed 
upon between the parties, and that the written instrument afterward 
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signed fails to be, as*it was intended, an execution of the previous 
agreement, but expresses a different contract, and that this is the 
result of a mutual mistake. Otherwise, if a contract should be re- 
formed upon proof of the mistake of one of the parties as to its terms 
or legal effect, the injustice would be done if imposing upon the other 
party a contract to which he had never assented. Stockbridge Iron 
Co. vs. Hudson Iron Co., 107 Mass., 290 ; Sawyer vs. Hovey, 3 Al- 
len, 331 ; Conedy vs. Marcy, 13 Gray, 373. 

In the case before us, it appears that the plaintiff issued to one 
Putney, two policies of insurance against fire upon her house in Cam- 
bridge, each policy containing the provisions that if the property 
should be sold, or if any change should be made in the title or pos- 
session thereof, the policy should be void. After the policies were 
issued the said Putney sold the house thus voiding them. After- 
wards the defendants, who held a mortgage of the house, entered for 
the purpose of foreclosure. Being advised by counsel that they ought 
to notify the insurance company of this entry, Taylor, one of the de- 
fendants, called at the office of its agent for that purpose, and the in- 
terview then had resulted in putting upon each policy the indorse- 
ment in question. The plaintiff's agent did not know of the previ- 
ous conveyance by Putney. Taylor knew of it, but did not then think 
of it ; and there is no evidence of a fraudulent concealment on his 
part. Shortly afterward the house was destroyed by fire, and the 
defendants brought an action at law to recover the amount insured, 
claiming that the indorsement on each policy was in legal effect a 
new and independent contract of insurance made with them. The 
plaintiff thereupon brought: this bill to correct and reform the in- 
dorsements, upon the ground that, if this is their construction and 
legal effect, they were made by a mutual mistake and did not ex- 
press the oral contract previously made between the parties. 

The question whether there was a new contract of insurance is 
properly to be tried in the suit at law, and we are not called upon to 
decide it in this case, because, if we assume that the defendants’ con- 
struction of the indorsements is the correct one, the plaintiff fails to 
show a mutual mistake so clearly and decisively as to justify us, un- 
der the rules of law before stated, in reforming the contract. 

There was evidence tending to show thut the plaintiffs agent un- 
derstood that the oral contract was that the company should waive 
the right to object to the entry to foreclose, and should not insist 
upon the policies being defeated thereby. But, on the other hand, 
Taylor, who transacted all the business for the defendants, testified 





672 Report of Decisions. [Sept., 


that he applied to have new policies issued to protect their interest ; 
that the form of indorsements upon the old policies was adopted at 
the suggestion of the plaintiff's agent ; and that he, Taylor, under- 
stood both the oral and the written contract to be in effect a new 
contract of insurance. His testimony is not impeached, and there is 
nothing in the surrounding circumstances to lead to a serious doubt 
that such was his understanding. The fact that Putney had made a 
previous conveyance of the house, and that this was unknown to the 
company, does not seem important. Both parties understood that 
the policies were avoided by the entry to foreclose, and the fact that 
it was also void for another reason was immaterial to the risk and 
could not have any bearing upon the question as to what contract the 
parties should make for the future. 

Upon the whole evidence we cannot say that it is proved that 
Taylor understood the oral contract to be as now claimed by the 
plaintiff. If, as is not improbable, the parties understood the oral 
contract differently, after it was reduced to writing and executed they 
are both bound in equity and at law by the terms of the written in- 
strument, and it must be construed by the court. 

We are of opinion that the plaintiff does not show that there was 
a mutual mistake, which would justify the court in correcting and 
reforming the written indorsements as prayed for in this bill. 


Bill dismissed. 





Adams vs. Pittsburgh Ins. Co. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas, No. 1, of Allegheny County. 


JOHN S. ADAMS, Defendant below, \ 


vs. 
PITTSBURGH INS. CO.* 


Thereis great necessity for giving effect to a custom in regard to the insurance 
of a steamboat in the custody of one not the owner. The perils of naviga- 
tion are so well known that a due regard for some indemnity agaiust loss is 
justly recognized as a necessary precaution. 

To establish the validity of a custom the usage must have existed so long’as to 
have become generally known and it must be clearly and distinctly proved. 
The law prescribes no certain number of witnesses to establish the fact, al- 


though the concurring testimony of a large number may increase the prob- 
ability of its being generally known. 

Nine witnesses testified to the existence of a custom at the port of Pittsburgh, 
Pa., for the captain of a steamboat to take policies of insurance and give 
premium notes, on behalf of the owner or owners; that while there were oc- 
casional departures from this method the *general usage was as stated, and 
that the authority of the captain to give the note was always presumed and 
no inquiry made of the owner. 


Held, that the evidence of the custom was sufficient to submit to the jury. 


This was an action of assumpsit brought by the Pittsburgh Insur- 
ance Company against John S. Adams, the plaintiff in error, and 
Adam Jacobs, who survived James Collins, late owners of the steam- 
boat Glasgow. Adams only was served. The company sought to re- 
cover on a promissory note given for premiums for a policy of in- 
surance issued on the steamboat Glasgow at the request of G. W. 
Johnston, her captain, who signed the note “for steamboat Glasgow 
and owners, G. W. Johnston, Capt.” Adams, Jacobs and Collins, 
each owned a third of the boat, but were not partners, and neither 

* Opinion filed Nov. 1, 1880. From Pittsburgh Legal Journal. 
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Adams nor Jacobs knew of the issuing of the policy or giving of the 
note for the premiums, nor did they authorize the captain to effect 
insurance or give premium notes. The company relied on proof of 
a custom at the port of Pittsburgh for the captains of boats to insure 
and give notes for premiums, which notes were binding on the own- 
ers. There was a verdict for plaintiff and this writ was taken by 
defendant, who assigned for error, inter alia: 

1. Admitting the following offer made by the plaintiff below : 
Counsel for plaintiff propose to prove by the witness and by other 
expert steamboat men and business men, that in 1867, and for a 
long time previous, beyond the memory of men, there existed a cus- 
tom at the port of Pittsburgh by which insurance upon steamboats 
was effected by the captain or master of the vessel for the benefit of 
the owners, and that usually and customarily notes were given by 
the master for the boat owners in the form of the note in suit for the 
premium of the insurance on vessels thus obtained ; that this cus- 
tom was notorious atid universal—generally known in the business 
of steamboating in Pittsburgh—for the purpose of showing that the 
master, G. W. Johnston, had authority as agent of the owners in 
this case, to make this note for insurance effected upon the steam- 
boat Glasgow under this custom, for the benefit of the owners. 

Objected to, first, as irrelevant and incompetent ; and second, that 
it is now, and was in 1867, and for a long time prior thereto, had 
been a well settled rule of commercial law that the part owners of a 
vessel were not partners, and that no one part owner or captain had 
the power to give a note to bind his part owner, and that it is in- 
competent by custom to attempt to interfere with a well settled rule 
of commercial law ; and, third, that such a custom as is offered to 
be proven, is illegal. 

2. Refusing to charge as requested in the second point of the 
plaintiff in error : “The evidence as to custom is not sufficient to 
justify the jury in finding that, in 1867, the captain of the steamer 
G.asgow was authorized to insure the steamer for the part owner, J. 
S. Adams, without his knowledge or consent.” 

3. Refusing to charge as requested in the sixth point of the plain- 
tiff in error: “If the jury believe that J. S. Adams, the defendant, 
did not authorize Captain Johnston and Collins, or either of them, to 
insure the steamer Glasgow for him, (Adams,) the plaintiff cannot re- 
cover.” 

4. Refusing to charge as requested in the fifth point of the plain- 
tiff in error: “The custom attempted to be proven, in so far as it 
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relates to and pretends to authorize the master of a vessel in her 
home port, and where the part owner lived, to insure for the part 
owner, is unreasonable and invalid.” 

6. Refusing to charge as requested in the eighth point of the 
plaintiff in error : “In order to enable the plaintiff to recover in this 
action, it must show a joint liability on the part of J. S. Adams, 
Adam Jacobs and James Collins, to pay the premiums on the insur- 
ance policy ; and there being no evidence in the case to show such 
joint liability, the plaintiff cannot recover.” 

7. Refusing to charge as requested in the tenth point of the plain- 
tiffin error : If the court decline to charge as requested in the last 
preceding point, then it is respectfully requested to charge: “That 
the plaintiff cannot recover from the defendant, (J. S. Adams,) more 
than his proportion of the premium for insurance ; that is, accord- 
ing to his interest in the vessel—the one third part thereof.” 

8. Charging the jury as follows: “If you believe the evidence es- 
tablishes a general custom, then it would make no difference whether 
Mr. Adams actually knew in this particular case of the captain insur- 
ing the boat ; and your verdict should be for the plaintiff.” 

9. Charging the jury as follows: “If this custom was so long es- 
tablished, so well known upon the river, so universally or generally 
acted upon, (it would not make any difference if there were a few 
exceptions or variations,) that the steamboat men probably knew it, 
the owners probably knew it, and the insurance companies knew it 
and were acting upon it ; if it was that kind of a custom the parties 
would be presumed to know it ; but it must come up to that stand- 
ard.” 


D. T. Watson, Esg., for Plain/iff in Error, Defendant below. 

The court below held that where there were three part owners of 
a vessel in her home port—at which port one of the part owners re- 
sides—that a custom would be good to individually bind this part 
owner for the entire premiums on insurance taken out without his 
knowledge or consent by the captain of the vessel. 

When this case was here before, though the peculiar features of 
the vessel being in her home port, and one part owuer being lia- 
ble for all the other part owners’ premiums were not alluded to, 
this court said such a custom was “derogatory of the rights of such 
owners, and not required for the advancement of commerce and 
trade.” 

It is submitted that such a custom is unreasonable. Why should 
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a captain of a vessel, in her home port, where the part owner lives, 
have the power to take out any amount of insurance he sees fit, and 
bind the part owner for the entire premiums for the whole ship with- 
out his knowledge or consent? Bottomry and respondentia bonds 
are only allowed in foreign ports and in great emergencies, but even 
then do not bind the personal estate of the owners. They bind only 
the ship. 

But the custom here pretended is not alone to bind the ship, but 
to bind each part owner’s individual estate for the entire premiums ; 
and this too by the issuing for the owners of the ship, and as bind- 
ing upon, negotiable promissory notes by the captain. 

The evil results of such a custom of the power of a captain to bind 
the part owner by negotiable paper are far reaching. No part own- 
er’s estate would be safe. It is entirely, we believe, unprecedented 
in the whole category of customs. The court has said that it is un- 
necessary. 

It is submitted it is illegal. 1. As being in flat contradiction of 
the rule of law that a captain cannot insure or issue a promissory 
note to bind the part owner ; and coming in conflict with-this rule, 
it must fall. In the notes of Mr. Justice Sharswood, in 1 Black- 
stone, * page 79, note 21, he says: “A usage or custom is never ad- 
mitted against the express agreement of the parties, nor in violation 
of any statute or well established rule of law.” Cox vs. Heisley, 7 
Harris, 246. 

It is the well established rule of law that a captain or master can 
neither insure the vessel nor issue a regotiable promissory note, 
which will bind the owners. Story on Agency, section 35 ; Flaunder 
on the Law of Shipping, page 164, section 141 ; Knight vs. Eureka 
F. & M. Ins. Co., 26 Ohio St., page 669 ; General Interest Ins. Co. 
vs. Ruggles, 12 Weaton, 412 ; Patterson vs. Chalmers, 7 Ben. Mon- 
roe, 598 and 599. 

2. Blackstone says, (vol. 1, * page 77,) one essential of a custom is 
that it “must be reasonable,” and such that “no good legal reason 
can be assigned against it.” 

If the custom is unnecessary, as this court has said, and not re- 
quired for the advancement of trade, how is it reasonable to vest a 
captain with the power to sign the ship owner's name to promissory 
notes, or to insure for the part owner in the home port of the vessel 
where the owner lives ? 

In Stillman vs. Huroe, 10 Texas Rep., 109, it was ruled that a cus- 
tom for captains .of coasting vessels to sell the lumber with which 
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they were laden, in the harbor of Brazos, St. Iago, without author- 
‘ity from the owners, was unreasonable and illegal. 

But, admitting that such a custom might be good if properly 
proven, there was absolutely no proof of a custom which should have 
enabled the plaintiff below to go to the jury in this case. 

1. As shown in the history of the case, as admitted by the charge 
of the court in answer to third and fourth points, this insurance was 
taken out by Captain Johnston without the authority, knowledge or 
consent of Mr. Adams. Therefore, to bind Mr. Adams for the same, 
the custom must show the power of the captain to take out the in- 
surance without the authority, knowledge or consent of the owner. 
So far from the evidence in this case showing any such custom, it 
was directly to the contrary. As we have shown in our history of 
the case, not one single witness ever knew or heard of such a custom. 

1. The witnesses to this pretended custom further agreed that the 
captain of his own motion could not determine the amount of insur- 
ance to be taken out, but that was always settled by consultation 
with the part owners. Mr. Gordon, president of the company, Mr. 
Hultz, Captain Atkinson and Captain Dean all agree in this, and no 
one disputes it. In the case at bar, as Mr. Adams never knew or 
heard of the insurance, Johnston did not consult with him. As the 
custom as proven was that in fixing the amount of the insurance, 
the captain was bound to consult the part owner, and as in this case 
Captain Johnston did not consult Mr. Adams, but insured without 
it, the case as proven did not fall within the custom. 

3. The alleged custom was not definite and certain and uniform. 
This court when the case was here before, said : “ A custom not only 
can but must be so proved as to leave no doubt upon the mind with 
reference to its nature and character. Doubt must be wholly elim- 
inated from the evidence adduced, or the usage is not well proved.” 
“A custom to pay twopence an acre in lieu of tithes is good ; but 
to pay sometimes twopence and sometimes threepence is-bad as un- 
certain.” 1 Black. Com., * page 78. 

We think it clear that the evidence, instead of proving a usage 
which authorized the insurance in this case, proved directly the con- 
trary, as we have heretofore shown. But, in addition to this the 
pretended usage was neither definite nor certain. Sometimes the 
clerk gave the note, and sometimes the captain. Sometimes the 
name of payee in the note was filled up ; sometimes not. 

Dr. Ray testified : “I won’ say it was the universal custom.” 
Captain Atkinson said when he run as captain, the owners on shore 
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took out the insurance. Captain Dean said he never insured without 
consultation with part owners. Captain Rhodes said when the boat 
first came out the owners insured her, and if the owners were present 
at the home port of the vessel it, was customary for them to insure 
her. It will be remembered that the president of the insurance com- 
pany admits that this was the first insurance taken out. Captain 
Stockdale says his owners knew before he insured, and he knows of 
no custom authorizing to the contrary. 

It is submitted this falls far short of a usage which is so definite, 
uniform and certain, as to leave no doubt upon the mind ; and the 
whole evidence shows that though sometimes the captain took out 
the insurance, and perhaps generally, he always did it with the au- 
thority and knowledge of and after consultation with the owners ; 
and there was no custom to the contrary. Though firm in our sec- 
ond position, that there has been no custom proven to justify a re- 
covery in this case, it is our duty to call the attention of the court to 
our last position, that if this court should differ from us so far—that 
our next position would be that such a usage, if proven, would not 
be good to the full extent claimed, but only in so far as each part 
owner’s share was concerned. One part owner cannot bind any 
other part owner without his consent in taking out insurance on the 
whole ship. Abbott on Shipping, 107 ; Turner vs. Burrows, 8 Wend- 
ell, 144. Why it should be allowed to a captain so to do we are un- 
able to see. 


A. M. Brown, Esa., Contra. 


The charge delivered to the jury by the learned judge of the Com- 
mon Pleas, seems to be a lucid and pertinent statement of the law 
applicable to the case. It was held in McMasters vs. Pennsylvania 
R. R. Co., 19 P. F. 8., 374, that a custom so long persisted in as to 
be known and practised by a community, is the law of the particu- 
lar businéss in which it exists ; and the presumption arises that it 
is, in the view of parties who contract about its subject matter. 

In this State, a custom is sufficiently ancient if it has existed long 
enough to be generally known. Collins vs. Hope, 3 W.C. C. R., 149; 
Snowden vs. Wardon, 3 Rawle, 101 ; McMaster vs. Pennsylvania R. 
R. Co., supra. 

A custom or usage will control the general common law liability 
of carriers, although limited to a particular line of stages, or to a 
single port or place. Cope vs. Cordova, 1 Ruwle, 203; Koons vs. 
Miller, 3 W. & S., 271-272 ; Gordon & Walker vs. Little, 8S. & R. 
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533; Pittsburgh vs. O’Neill, 1 Barr, 344. A custom on the Ohio 
River was permitted to vary the responsibility of a carrier, in Gor- 
don & Walker vs. Little, supra; and a usage in the city of Philadel- 
phia was allowed to add a warranty to a contract of sale, which in 
fact and in law did not embrace such warranty. Snowden vs. War- 
don, supra. Usage or custom may control or curtail the execution 
of a contract. 1 Hilliard on Contracts, 295 ; Eyer vs. Ins. Co., 5 
W. & S.,116; Helene vs. Philadelphia Life Ins. Co., 11 P. F. 8., 107,and 
cases therein cited. Soa contract with a bank may be construed by 
the usage of such bank. Millsvs Bank, 11 Wheaton, 431 ; Chickopee 
vs. Eager, 9 Metcalf, 583 ; and in De Forest vs. Fulton Ins. Co., 1 
Hall, 84, evidence was received of the usage of commission mer- 
chants to charge insurance without orders. Usage is admissible to 
construe a bill of lading as to weight. Russian vs. Silva, 13 C. B., 
N.S., 610. So upon the question, whether the plaintiff, a broker, is 
entitled to certain commissions, not specified in the charter party, 
proof, that on several other occasions the defendant had paid nine 
similar commissions, is admissible as evidence, either that the de- 
fendants knew and assented to the plaintiff's custom to make such 
charge, or knew that the charges were in conformity to the usage of 
the trade. Weber vs. Kingsland, 3 Bosworth, (N. Y.,) 415. 

In an action for damages, for a difference between tobacco bought 
by sample, and the samples, evidence of a local custom to buy and 
sell in bulk, by samples prepared by the State inspectors, without in- 
‘suring correspondence in quality, is admissible. Gunther vs. At- 
well, 19 Md., 157 ; 1 Hilliard on Contracts, 189, § 27. Ignorance, in 
fact, of an established usage on the subject will not affect its opera- 
tion. 1 Hilliard on Contracts, 190, § 28,; Id., 294-295. 

It is no sufficient answer to the evidence of usage to say, that un- 
der the ancient maritime law the captain of a vessel had no implied 
authority to effect insurance on the vessel for the owners, by virtue 
merely of his general agency. Every day old rules are being gradu- 
ally modified by contract, usage or notice, to fit them to the new 
order of business. “It would be strange,” said the late Chief Jus- 
tice Thompson, in McMasters vs. Pennsylvania R. R. Co., “if the 
process of improvement by custom and usage, is to stop just here, 
and go no further.” 

Indeed, there is no good reason why the master of a steamboat 
should have not the same implied authority by usage, to insure the 
vessel for the owners that he possesses by custom, for the doing of 
other acts relating to the care, preservation and control of the ves- 
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sel. The act of Assembly of April 20, 1858, §1, (IIL) P. L., p. 363, 
relating to liens and attachments against “steamboats or vessels 
navigating the rivers, Allegheny, Monongahela or Ohio,” expressly 
recognizes the validity of all bills, notes, etce., signed and given by 
any owner, owners, agent or master, for building, repairing, furnish- 
ing and insuring such boats or vessels, and gives a lien therefor to 
the payee, or his assignee or endorsee ; thus showing that the legis- 
lature in providing a statutory remedy for securing and enforcing 
claims against vessels recognized the custom, and the implied author- 
ity of the master to insure a vessel for the benefit of the owners 
and render them liable upon the contract. 

We submit that the alleged custom is not unreasonable. There is 
no good reason why the master in command and control of the ves- 
sel should not have the right to make a contract of insurance as he 
has the right to make other contracts in the line of his duty ; and in 
the vicissitudes of trade on the Western rivers, it often becomes ur- 
gently necessary to change the voyages and risks of the vessel, as 
the testimony in this case shows. 

It may be that a custom in “flat contradiction of a statute would 
not be held good, but the citation of an old common law rule is not 
sufficient to overturn a more recent custom which has become well 
established through the growth and advancement of modern times. 
The old rules of the common law are derived from the usages or 
customs of the olden times, but in many instances are greatly 
changed by statutes or later customs. The custom asserted in this 
case conflicts with no statute, is reasonable, and tends to promote 
the advancement of trade and commerce. 


Mercor, J. 

* Consuetudo,” said Sir Edward Coke, “is one of the main trian- 
gles of the laws of England ; those laws being divided into common 
law, statute law and particular customs, for if it be the general cus- 
tom of the realm, it is part of the common law.” Co. Lit., 113-15. 
“A custom used upon a certain reasonable cause depriveth the com- 
mon law.” Littleton, page 112, section 169. In Vanhearth vs. 
Turner, Winch. Rep., 24, Chief Justice Hobart said: “The custom 
of merchants is part of the common law of this kingdom, of which 
the judges ought to take notice, and if any doubt arise to them 
about the custom they may send for the merchants to know their 
custom.” That a custom so general and notorious may exist as to 
authorize the captain of a steamboat to effect an insurance ou it for 
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the benefit of the owners without their express directions, we think 
well settled by authority. It would not be in conflict with any stat- 
ute, nor would it be unreasonable or contrary to public policy. 

In Vanness vs. Packard, 2 Pet. U. S. Rep., 148, it was held that ev- 
idence was properly received to prove that a custom and usage ex- 
isted in the city of Washington which authorized a tenant to re- 
move any building erected by him. In Gordon et al. vs. Little, 8 
S. & R., 533, it is held a usage or custom varying the liability of 
common carriers by water from that of the common law may be 
proved, even to give construction to the words “ inevitable dangers 
of the river.” The usage of trade in respect to particular voyages, 
or risks to which a policy of insurance relates, have always been in- 
voked to give construction to its meaning. Park on Insurance, 30. 
Usage may add a new construction variant from the face of the in- 
strument as much as if it had been contained in a new clause or by 
a reference to it. Eyer vs. Marine Insurance Co., 5 W. & S., 116. 

It is well settled as a general rule that the intention of the parties 
to « contract shall prevail unless it be to do something either malum 
in se or malum prohibitum. Snowden et al. vs. Warder, 3 Rawle, 
101. 

A custom so long persisted in as to be known and practiced by a 
community is the law of the particular business in which it exists. 
Such a custom is presumed to be in the view of the parties when 
they contracted about its subject matter. McMaster -vs. Pennsylva- 
nia Railroad Co., 19 P. F. Smith, 374 ; Carter vs. Philadelphia Coal 
Co., 27 Id., 286. To make ausage obligatory on the parties it should 
be so well settled that persons engaged in trade must be considered 
as contracting in reference to it. No particular period of time is 
requisite to the establishment of a usage so as to affect contracts. 1 
Phil. on Insurance, 83. The true test is that it has existed a suffi- 
cient length of time not only to have become generally known to 
the dealers who are to be affected by it, but also to warrant the 
presumption that contracts are made in reference to such usage or 
custom. Smith vs. Wright, 1 Caines’ Rep., 43 ; Snowden vs. Warder, 
supra. This rule is especially applicable to commercial transactions, 
and either party to such a contract may prove the usage. Id. In 
all matters of trade usage is of vital importance, and in policies of 
insurance in particular, a great latitude of construction as to usage, 
has been admitted. Phil. on Insurance, 80. There is great neces- 
sity for giving effect to a custom in regard to the insurance of a 
steamboat in the custody of one not the owner. The perils of nav- 
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igation are so well known that a due regard for some indemnity 
against loss is justly recognized as a necessary precaution. Hence it 
was held in Oliver vs. Green, 3 Mass., 134, that a part owner of a 
vessel who had chartered the other part with a covenant to pay the 
value in case of a loss, might insure the whole vessel as his property, 
without disclosing that he had a special property only, in a moiety 
thereof. So in De Forest vs. Fulton Fire Ins. Co., 1 Hall, 94, it was 
held that a commission merchant might recover on a policy of insur- 
ance for goods in his possession, destroyed by fire, beyond the value 
of his property therein, without any express orders from the consign- 
ors cf the goods to effect such insurance on proof that such was the 
usage of commission merchants in the city of New York. 

The remaining question is, was the evidence sufficient to submit 
to the jury to find the existence of the custom alleged? To establish 
its validity the usage must have existed so long as to have become 
generally known, and it must be clearly and distinctly proved. The 
law prescribes no certain number of witnesses to establish the fact, 
although the concurring testimony of a large number may increase 
the probability of its being generally known. Where evidence of 
usage is admitted the witnesses must be confined to the fact of usage 
and not be allowed to give their opinions. Gordon vs. Little, supra, 
and cases there cited. 

Nine witnesses, residents of Pittsburgh, testified to the existence 
of the custom. Some had been captains of steamboats, some own- 
ers, and part owners thereof, others officers of insurance companies. 
All were qualified by their knowledge of the business to know the 
fact that such usage actually existed. The knowledge of some of 
them extended over a period of nearly 30 years, that of others for 
various shorter periods, ail coming down to the time of the trial. 
Without stating their evidence in detail, it may be said they testified 
it was the custom for captains of steamboats to procure the insur- 
ance thereof, and execute a premium note therefor in behalf of the 
boat and owners. While to the knowledge of some of the witnesses 
there were occasional departures from this method, yet the general 
usage was as stated. When the captain applied for an insurance on 
the boat of which he was master no question was ever asked him as 
to his authority to act for the owners. Such authority was always 
presumed. It is true some witnesses testified on cross-examination 
that they did not know that the captain acted without the consent of 
the owners. This absence of knowledge in that respect in no wise 
impaired the force of their testimony as to the usage of the captain 
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in effecting the insurance without alleging any express consent of 
theirs. The underwriters did not ask for express directions to insure 
from the owners. The captain did not represent that he had any 
such. This was the custom which the witnesses testified existed as 
afact. It is claimed that conceding the captain might make a con- 
tract of insurance to bind the owners, yet he could not give a note 
negotiable in form in their names. The evidence was, and the jury 
has found, the invariable custom was to secure the payment of the 
premium by note in such form. It is a well recognized rule that 
authority to effect a policy of insurance is authority to sign a note 
for the premium as agent of the assured when it is customary to 
give such notes, and the principle is conversant of the custom. 1 
Phil. on Insurance, § 518 ; Stackpole vs. Arnold, 11 Muss., 27. Be- 
sides in the present case the declaration was not on the note alone ; 
but it also contained a count on the contract of insurance. It fur- 
ther appears by the evidence of the plaintiff in error that he gave 
very little attention to the management of the boat, but entrusted it 
to the captain and to Collins, who was a part owner thereof. It is 
shown that Collins had knowledge of the insurance and made a pay- 
ment of a small sum on the note. 

The only witness called on the part of the plaintiff in error, was 
the party himself. He does not testify that as a matter of fact no 
such custom existed in Pittsburgh ; but he knew of no custom which 
would authorize Captain Johnston or any captains of his vessel to in- 
sure the vessel or his interest in it without his knowledge or author- 
ity. He thus testifies to his understanding of the law, and leaves 
unanswered the fact of an existing usage on which the claim rests 
and supports the action. 

When this case was here before, (26 P. F. Smith, 411,) we thought 
the evidence insufficient to submit to the jury. On the last trial the 
increased number of witnesses and their clear, distinct and uncon- 
tradicted evidence, as to the existing and well known custom and 
usage, was sufficient to carry the case to the jury. We discover no 
error in the record. 

Judgment affirmed. 

Gorpon and Srerrett, J.J., dissent. 
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UNITED STATES CIRCUIT COURT. 
DISTRICT OF NEW HAMPSHIRE. 


May Term, 1881. 


JOHN W. WHEELER 


vs. 


LIVERPOOL & LONDON & GLOBE INS. CO. 


The act of 1875, requires a petition for removal to the U. 8. Court to be filed 
before or at the term at which the cause could first be tried. A rule of the 
State court provides that a continuance may be granted upon a satisfactory 
showing that there is probable ground of defense unless notice of trial is 
given thirty days before the beginning of the term, etc. 

Held, that where neither party had given notice of trial and the cause accord- 
ing to the usual custom was silently continued and was not triable at the 
first term without the consent of both parties, the second and not the first 
term was the trial term, and a notice of removal given at such term was not 
too late. 


Motion to remand denied. 


Lowe 1, J. 
This action at law was brought in the Supreme Court of New 
Hampshire by a citizen of that State against a foreign corporation, 
and was entered at the April Term, 1880. At the next term in Oc- 
tober, a petition and bond were presented and filed by the defend- 
ant to remove the cause to this court, and copies of the pleadings 
have been duly entered here. The plaintiff moves to remand the 
cause on the ground that the petition was filed too late, and an able 
judge of the State court so ruled. A conflict of opinion upon this 
subject would be very unfortunate, and I have given the case careful 

attention, not without the hope that I might agree with the ruling. 
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The act of 1875, 18 Stats., 471, (S., 3,) requires the petition to be 
filed before or at the term at which the cause could first be tried. 
The question is whether the cause could have been tried at the April 
Term of the Supreme Court. A rule of that court provides that the 
defendant shall be entitled to a continuance at the first term upon 
satisfying the court by affidavit that he has probable ground of de- 
fense, and that he intends in good faith to try the case unless the 
plaintiff has, thirty days before the beginning of the term, given to 
the defendant notice in writing to be prepared for trial. 

The plaintiff has the right to a continuance at the first term unless 
the defendant has given him a similar notice. As the law requires 
service of process upon a natural person of only fourteen days, and 
upon a corporation of only twenty-eight days, defendants rarely have 
an opportunity to give such a notice, and in practice plaintiffs rarely 
give it, and contested cases are seldom tried at the first term. And 
I understand that the pleadings are not expected to be completed in 
time for trial at the first term, because ninety days are given for filing 
special pleas, and the trial term rarely lasts as long as that. 

In this case the defendant has a defense, and intends in good faith 
to try the cause. He was not asked to file an affidavit, and filed 
none. It is not usual to require one. Neither party gave the notice 
of trial thirty days before the beginning of the term. Neither party, 
therefore, could have insisted upon a trial at the first term, and the 
cause was silently continued as contested cases usually are. 

Under these circumstances what was the term of the Supreme 
Court of New Hampshire at which this cause could first have been 
tried ? 

The decided cases may be thus stated : If, at any ;term, the cause 
is at issue upon its merits, or would have been at issue but for the 
negligence of the party petitioning for the removal, and by the law 
and practice of the State is presently triable ; that is, the latest term 
for removal, although the parties or the court may not be ready, 
and may have a perfectly valid excuse for not trying the case at that 
term, such as illness, absence of witnesses, a crowded docket, ete. 
See Gurner vs. Brunswick, 1 Hughes, 270, 277; Stough vs. Hatch, 
17 Blatch., 233 ; Forrest vs. Keeler, H., 432; Fulton vs. Golden, 8 
Reporter, 517 ; Ames vs. Colorado Cent. R. R. Co., 4 Dill., 260; At- 
lee vs. Potter, H., 559; Murray vs. Holden, 10 Reporter, 162 ; Black- 
well vs. Braun, 1 Fed. Rep., 351. 

On the other hand, if a case is not at issue without fault on the 
part of the petitioner for removal, or if by the law and practice of 
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the State the second term is the trial term, then the petition may be 
filed at the term at which the issues are made up, or «t such trial 
term as the case may be. Scott vs. Clinton R. R. Co., 6 Bish., 529 ; 
Warner vs. Pennsylvania R. R. Co., 13 Blatch., 231; Hunter vs. 
Royal Ins. Co., 3 Hughes, 234 ; McCullough vs. Sterling Furniture 
Co., 4 Dill., 563 ; Palmer vs. Call, 4 Dill., 566 ; Whitehouse vs. Conti- 
nental Ins. Co., 2 Fed. Rep., 498 ; Van Allen vs. Atchison, etc., R. R. 
Co., 3 Fed. Rep., 545. “If the local law makes the first term after 
the suit is brought an appearance term merely, and declares that the 
second term is the one at which the cause may be brought to trial, 
then the latter is the term at or before which the petition for removal 
must be filed.” Per McCreary, J., in Murray vs. Holden, 10 Re- 
porter, 162. 

These decisions lean to the side of strictness, and in favor of the 
utmost diligence, and go very far in that direction. I do not agree 
that the absence of evidence might not be enough to prove that the 
case could not be tried at a certain term. For instance, it is usual 
in patent causes in equity where the evidence is all taken in writiag 
to order the plaintiff to put in his case within a certain time, and the 
defendant to finish his case at a certain other time, and the plaintiff 
to take his rebutting testimony within a third time. It is impossible 
in my judgment, to admit that such a case could be tried before the 
expiration of the latest of those periods. The decisions, therefore, 
must be taken tu mean that if the cause could, in ordinary course, be 
tried, but for what I have called an accident, or because the parties 
do not choose to try it, the time for removal has come. Can the first 
term be fairly called the trial term in all contested causes in New 
Hampshire, whether the notice of thirty days has been given or not ? 
I answer this question in the negative. I consider the second term 
to be the regular trial term for such cases. This cause was not ready 
because the special notice was not given. If that notice was merely 
an ordinary notice or setting down for trial of a cause which is ready, 
the answer would be different. The distinction is that this notice is 
an extraordinary one, intended to give the opposite party an oppor- 
tunity before the case is in court to prepare for its trial, thus antici- 
pating out of court a part of the time which is usually allowed for 
pleadings and preparation after the action is entered. If a cause is 
not in a situation to be tried at a given term, excepting by consent of 
both parties, that is not the term at which it can be tried, unless that 
consent has been given. Palmer vs. Hall, 4 Dillon, 566, 569 ; Pres- 
ton vs. Travelers’ Ins. Co., 58 N. H., 76, upon the authority of which 
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the ruling in the State court is said to have been made, decides in 
accordance with several other cases which I have cited, that a case 
which is ready for trial at any term must be removed then, and not 
afterwards, though the docket happens to be so full that it is not 
reached, the difference is that this case was not ready for. trial, and 
neither party could have required the other to try it, however clear 
the docket may have been. It was not from an accidental or unusual 
delay or hindrance, but in regular course that this cause was contin- 
ued at the first term without trial. 
Motion to remand denied. 


UNITED STATES SUPREME COURT. 


Ocrosrr Term, 1880. 


In Error to the Circuit Court of the United States Circuit Court Jor 
the District of Mas-achuselts. 


ROYAL INS. CO. 
vs. 
STINSON. 


The insured had a contract to build a hotel, and before completion, failing to 
secure his payments, stopped work and took the necessary steps to secure a 
mechanic’s lien, and commenced his action to perfect the lien within the pe- 
riod prescribed by law. While the action was pending he procured the in- 
surance on his interest as contractor. The building was burned before the 
lien was perfected, and the insured thereupon discontinued further action to 
perfect the Jien, but sued to recover on the policy. 

Held, that the insured was not obligated to perfect his lien for the benefit of the 
insurer, unless the latter paid the insurance, demanded to be subrogated 
and tendered the sum necessary to indemnify him against the expenses. 

There was a prior mortgage against the property on which the building was 
erected to which the lien was subject. 

Held, that the contractor was in the same position as an owner of the building, 
and had an insurable interest to the extent of its value, notwithstanding 
the mortgage. 
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Bran ey, J. 

This was an action on a policy of insurance against loss or damage 
by fire. Stinson, the plaintiff below, had a contract to build a hotel 
to be called the Webster House, at Marshfield, Plymouth County, 
Massachusetts, for the sum of $25,000, and had nearly completed it ; 
but, failing to get his payments from the owner, he stopped work and 
took the necessary steps for securing a mechanic’s lien on the build- 
ing. For this purpose he filed the required statement with the 
town clerk, and commenced an action to enforce his lien within the 
period prescribed by law. Whilst this action was pending, in July, 
1875, he procured the policy in question from the plaintiffs in error, 
the defendants below, insuring him for three months against loss or 
damage by fire to the amount of $5,000 on the building—the policy 
stating his interest to be that of contractor and builder. The loss 
occurred during the continuance of the policy, and due notice was 
given. After the fire the plaintiff did not further prosecute his ac- 
tion to enforce the lien ; but commenced the present action for the 
amount of his insurance. When the building contract was entered 
into, and until the loss occurred, the property on which the building 
was erected was subject to a mortgage for a debt of $17,000, being 
the ‘purchase money which the owner had agreed to pay to the 
former owner ; and which is conceded to have been a lien on the 
whole property prior to that of the plaintiff. Two defenses were 
made by the insurance company to the action ; first, the failure of 
the plaintiff to prosecute his suit for enforcing his lien ; secondly, 
want of insurable interest, from the alleged fact that the property, at 
the time of the loss, was not worth more than the amount of the 
prior mortgage. The court overruled these defenses, and charged 
the jury substantially as follows, namely : That if the plaintiff had a 
valid builder’s lien when the policy was effected, which could have 
been enforced by the decree of the appropriate court against the 
equity of redemption of the property, and if it was a valid and sub- 
sisting lien at the time of the loss, it was immaterial whether he did 
or did not subsequently perform those acts, the non-performance of 
which as conditions subsequent might have dissolved the lien. 

The court further instructed the jury, in substance, that if the 
plaintiff had such builder’s lien when the policy was effected, which 
could have been enforced by the decree of the appropriate court, and 
by virtue of which he could have recovered the equity of redemption on 
that property, that then he was entitled to recover, without regard to 
the question what his equity of redemption might or might not have 
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realized at an auction sale ; that if a party has a valid and subsisting 
second security for a given amount, and he enters into a contract of 
indemnity against the destruction of that security, and a loss by fire 
occurs, both parties having full knowledge of the state of the prop- 
erty and the title when the contract is entered into, that such insur- 
ance would cover that second security, although by the subsequent 
course of events, the older and prior security might have swept away 
the value of the second ; and, that if the jury found in this case, that 
this plaintiff had a valid claim for a given amount subsisting at the 
time of the loss, and which he had done everything that was re- 
quired of him to enforce up to the time of the loss, and that it was 
such a claim, for instance, as he could have recovered a judgment for 
$5,000 or $6,000 or $8,000, and a judgment against that equity of re- 
demption on that property, that that was, for the purposes of this 
trial, an insurable interest, and an interest which he had on that 
property, whether by any course of events that property might have 
been by subsequent.events more or less affected, and for the purposes 
of this trial the court instructed the jury to so consider it. 

To this charge, and to the refusal to give instructions to the con- 
trary, the defendants took a bill of exceptions. 

We think that the instructions were correct. As to the first point, 
based on the abandonment by the plaintiff, after the destruction of 
the building, of the proceedings to enforce his lien, it is apparent 
from the evidence adduced by the defendants themselves, that it 
could not have injured them. But aside from this consideration, if 
the plaintiff had an insurable interest of the time of issuing the pol- 
icy and at the time of the loss, equal to the amount insured, he had a 
complete and absolute cause of action against the defendants, and it 
was no concern of theirs whether he farther prosecuted his lien or 
not, unless they desired to be subrogated to his rights and gave him 
notice to that effect. Whether, if they had done this, and had of- 
fered to indemnify him against all costs and expenses, a refusal on 
his part to continue the proceedings would have been a defense to 
this action, it is unnecessary to inquire. No such course was taken 
by the defendants. We may remark, however, that where a creditor 
effects insurance on property mortgaged or pledged to him as secur- 
ity for the payment of his debt, the insurers do not become sureties 
of the debt, nor do they acquire all the rights of such sureties. They 
are insurers of the particular property only ; and so long as that 
property is liable for the debt, so long its destruction by fire would 
be a loss to the creditor, within the terms of the policy. A surety of 
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the debt might complain if the creditor would surrender to the 
debtor collateral securities ; but an insurer of property for the bene- 
fit of the mortgagee would have no just ground of complaint. True, 
after 2 loss has occurred and the insurance has been paid, sufficient 
to discharge the debt, the insurers may be entitled to be subrogated 
to the rights of the creditor against the debtor, and to any collateral 
securities which the creditor may then hold, and which are primarily 
liable for the debt before the insurers. But even then we do not 
think that the creditor is bound to take any active steps to realize 
the fruits of a collateral, or to keep it from expiring, unless the insur- 
ance be first paid and notice be given to him of a desire on the 
part of the insurers to be subrogated to his rights, with a tender of 
indemnity against expenses. We are aware that views somewhat 
differing from these have been held by respectable authority, but we 
think without any sound reason. See May on Insurance, § 457; 
Sussex Co. vs. Woodruff, 2 Dutch., 541. To impose such restrictions 
and obligations upon the creditor, would be to add to the contract of 
insurance conditions never contemplated by the parties, making of it 
a mere shadow of security, and increasing the avenues of escape 
from obligation to pay, already too numerous and oppressive. When 
a building is insured in the interest of a mortgagee, the insurance 
company does not inquire what other collaterals he holds, and never 
reduces its premium on any such consideration. 

As to the other question, relating to the insurable interest of the 
plaintiff, we think that the charge given was equally free from ex- 
ception. There is no doubt that the owner of the property had an 
insurable interest to the extent of the value of the building, notwith- 
standing the existence of a mortgage on the property of sufficient 
amount to absorb it. Leading authorities on the point may be found 
cited in May on Insurance, § § 81, 82. The remarks of Chief Justice 
Marshall, in delivering the opinion of the court in Columbian Insur- 
ance Co. vs. Lawrence, 2 Pet., 46, are apposite and illustrative. The 
insured in that case, though in possession, had only a contract for a 
purchase of the property subject to a condition which had not been 
complied with, but of which the vendor had taken no advantage at 
the time of effecting the insurance, or at the time of the loss. The 
chief justice says: “That an equitable interest may be insured is 
admitted. We can perceive no reason which excludes an interest 
held under an executory contract. While the contract subsists, the 
person claiming under it has undoubtedly a substantial interest in 
t he property. If it be destroyed, the loss, in contemplation of law, is 
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his. Ifthe purchase money be paid, it is his in fact. If he owes the 
purchase money, the property is its equivalent, and is still valuable to 
him. The embarrassments of his affairs may be such that his debts 
may absorb all his property ; but this circumstance has never been 
considered as proving a want of interest in it. The destruction of 
the property is a real loss to the person in possession, who claims ti- 
tle under an executory contract, and the contingency that his title 
may be defeated by subsequent events does not prevent this loss.” 

The principle asserted in these remarks, as well as by the reason of 
‘the thing, leads to the conclusion that the owner of an equity of re- 
demption has an insurable interest equal to the value of the insurable 
property embraced therein, whether he is personally liable for the 
mortgage debt or not. His interest arises from his ownership, car- 
rying with it the incidental right of redeeming the property from the 
incumbrances on it. If he is also personally liable for such incum- 
brances, it only makes his interest more direct and exacting. 

Such being the insurable interest of the owner of the equity of re- 
demption, it follows that one who has a mechanic’s lien on the prop- 
erty by virtue of a contract with such owner, has an equal insurable 
interest, limited only by the value of the property and the amount of 
his claim. In the present case it is admitted that the value of the 
building insured exceeded the amount of the plaintiff's claim, and 
that the latter was equal to the amount insured. The insurable in- 
terest of the lien holder arises from the nature of the lien, which is a 
jusadrem. All the owner’s right in the property are potentially bis. 
They are under hypothecation to him for his security, and he can re- 
duce them to possession if the debt be not paid. He is, therefore, 
directly interested in the property to the extent of his demand, what- 
ever other security he may hold; and is entitled to insure to that 
extent ; and, if a loss occurs, to recover the full amount of his insur- 
ance, or so much thereof as may be necessary to satisfy his debt. 

We think that there is no error in the record, and the judgment of 
the Circuit Court is affirmed. 








Report of Decisions. 


SUPREME COURT OF MICHIGAN. 


Error to Wayne. 


CONNECTICUT MUT. LIFE INS. CO.\ 
vs. 
BULTE.* \ 


The insurance company foreclosed a second mortgage and became the owner. 
Afterwards the property was bought in at a delinquent tax sale by M.,who 
transacted business for the company, and the title was transferred to the 
company. ‘The first mortgagee subsequently foreclosed. 


Held, that the foreclosure of the first mortgage would not discharge the title 
acquired by the tax purchase. The latter is a perfect defense against an 
action in ejectment where no tender of the tax payment is made by the first 
mortgagee. But the latter is in equity eititled to have his equities pre- 
served, “and the company cannot insist on the title against him if he claims 
that the purchase was made in their common interest, but this is an adinis- 
sion that the company has an equity of redemption after the foreclosure. 


Cootey, J. 

Bulte brought ejectment against the insurance company and one 
Herbert, its tenant, to recover certain lots in the city of Detroit. The 
facts out of which the litigation arose, are the following : 

On September 14, 1872, the lots were owned by one John F. Mack. 
On that day he executed to the plaintiff, Bulte, a mortgage on the lots 
for the sum of $4,750, and on November 25, 1874, he gave another 
mortgage to the insurance company for $9,000. Both mortgages 
were duly recorded. In May, 1877, the insurance company foreclosed 
its mortgage by ex parte proceedings and became the purchaser at 
the sale, and received a deed which became absolute May 26, 1878. 
In October, 1877, the land was sold for delinquent State and county 
taxes assessed in 1876, and William A. Moore became purchaser, sub- 

* Opinion filed Jan. 5, 1881. 
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ject to a year’s redemption.. No redemption ever took place. InDe 
cember, 1877, Bulte foreclosed his mortgage by ex parte proceedings, 
became the purchaser and took adeed which became absolute De- 
cember 15, 1878. December 21, 1878, Moore gave a quit-claim deed 
to the insurance company. Hisrelations to the company at that time 
are explained in his evidence, which, being important, and all there 
was on the subject, is given in full. 

Mr. Moore testified that he was a lawyer by profession ; that he 
had made loans for the Connecticut Mutual Life Insurance Company 
since 1871 ; that he had been their attorney to some suits at law, 
and had had some suits against them ; that he did considerable gen- 
eral business for them as attorney ; that the firm of Moore, Canfield 
& Warren, with which he is connected, have been the attorneys for 
said company in many cases for six or seven years past ; that he ne- 
gotiated the loan to Mack from the said company ; that after making 
said loan the papers were all sent to the office of the company at Hart- 
ford, and the money was all payable to them there ; that if the money 
was not paid they generally wrote him to induce collection or pay- 
ment by law or persuasion ; that he looked after the loans of said in- 
surance company in respect to the condition of the property, taxes, 
etc., to see that the property was not sold, to see that titles did not 
accrue in other hands against the company ; that he generally bidin 
the lands in his own name, but by no special arrangement or any- 
thing of that kind ; that he generally quit-claimed to the company 
when the property was sold ; that he never executed a quit-claim to 
the company that he recollected, except this one, of any property 
that he ever.bid in himself; that some property had been sold, and 
where property had been sold he conveyed to the party who pur- 
chased by deed or assignment of the certificates, whatever was ne- 
cessary ; that he generally drew his own check and paid the taxes 
himself, that in some cases he had been re-imbursed by the compa- 
ny, and in some not ; where the company has held title he has been 
re-imbursed ; that for a year and a half or two years past the firm of 
Moore, Canfield & Warner had had the charge of the property and 
paid the taxes and rendered the regular accounts, and the company 
re-imbursed them from time to time ; that the mortgage, Exhibit C, 
to him to be foreclosed after a portion was due ; that he advertised 
it and conducted the proceedings to an end ; that the property was 
advertised for foreclosure prior to the bidding in on the tax sale ; 
that when he undertook to buy in the tax title he was conducting the 
business of the company in respect to foreclosing their mortgage ; 
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that in purchasing property on tax sales he would not make a title 
adversely to the company ; that he never would have assigned to 
anybody else ; that he purchased the tax title because he thought 
under the circumstances he ought to do it ; that he did not intend 
to create any title against the Connecticut Mutual Life Insurance 
Company, but that he did that as he did every other; that he did 
not go into the business of buying tax titles ; that he should not have 
permitted a title against the company ; that he did not buy the title 
under any arrangement whatever with the company ; that he did not 
receive anything from the company when he quit-claimed to it. 

On cross-examination witness testified that at the time of the pur- 
chase of this tax title he had no contract or arrangement with the 
Connecticut Mutual Life Insurance Company with regard to the 
purchase of this tax title and no understanding with them about it ; 
that the company knew nothing about it, and that the company nev- 
er made any objection to his obtaining or holding title under the tax 
deed ; that after he had conveyed to the company he told the presi- 
dent that he had done so. 

On re-direct examination witness testified that he did not consult 
with the company in each particular case of a tax title. 

November 29, 1879, the insurance company leased a portion of the 
premises to Herbert, who took possession, and this suit was subse- 
quently brought. On the trial the controversy appears to have cen- 
tered entirely on the tax purchase by Mr. Moore,fand the effect of the 
subsequent conveyance by Mr. Moore to the insurance company. 

The following instruction, requested by the defendant, the circuit 
judge refused to give : “ The tax deed offered in evidence by the de- 
fendants is prima facie evidence of title in fee to the premises in ques- 
tion in William A. Moore, and the insurance company, as the grantee 
of said Moore, is entitled to assert all the title which the tax deed 
vested in said Moore.” 

The following, requested by the plaintiff, was given : 

“Tf the jury find that at the time William A. Moore bid the prem- 
ises off at tax sale, and took the tax deed, he was acting as the agent 
of the Connecticut Mutual Life Insurance Company, in reference 
to its mortgage interest in the premises and in reference to its 
foreclosure by said company, and really acquired said tax bid and 
tax deed for the protection of the interests of said company, such tax 
deed vested no title or interest in Mr. Moore or in the defendants 
which will prevent the recovery by the plaintiff in this action.” 

The jury returned a verdict for the plaintiff. The defendants, 
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now plaintiffs in error, insist that the circuit judge wholly misap- 
prehended the law ; and that he erred both in holding that Bulte 
was at liberty to rely upon Moore’s agency for the insurance compa- 
ny by precluding his making a purchase and acquiring a title in his 
own name at the tax sale, and also in ruling that the insurance com- 
pany could not acquire and hold a tax title as against prior mort- 
gagee. 

We shall spend no time on a discussion of Mr. Moore’s relations 
to the insurance company, because we think his deed to the company 
and the acceptance thereof was a recognition of his agency in the 
purchase and renders immaterial the question what would otherwise 
have been the rights of Bulte. It will, therefore, be assumed in what- 
ever we shall say of the case, that the question of the right of a sec- 
ond mortgagee to rely upon a tax purchase as against the right of the 
first mortgagee to recover in ejectment after foreclosure, is the ques- 
tion, and the only question in the case. 

It is conceded that there are a great many cases in which parties 
standing in particular relations to the land, or to the owner or other. 
person interested therein, are not suffered to acquire tax title and rely 
upon them as against other claimants. Some of those are very plain, 
and it is quite unnecessary to do more than name them. A tenant 
for example, who has covenanted to pay the taxes cannot be suffered 
to neglect this duty, and then acquire a tax title which shall cut off 
the title of his landlord. Neither shall the purchaser in possession 
under an executory contract be allowed to cut off the rights of his 
vendor, by a like purchase, nor a mortgagor that of his mortgagee. 

A tax purchase made when such a relation exists is made in wrong ; 
and the law in circumvention of dishonesty will conclusively presume 
that it was made in the performance of duty, and not in repudiation 
of it. But other cases are not so plain. A tenant in common, for 
example, who finds his interest taxed inseparable with that of his co- 
tenant, may advance plausible reasons why, if he buys the whole land 
at the tax sale, he should be at liberty to claim title to the whole. 
His duty is limited to paying the tax on his share only ; and if the 
co-tenant neglect to pay for himself, what right has he to demand 
that those who happen to have interest with him in the land shall be 
excluded from the number who take advantage of his default? The 
reason usually assigned for ndt permitting such a purpose is that the 
sale is based in part upon the purchaser’s own default, byt it is also 
true that in a great proportion of such cases the parties stand to each 
other in confidential relations ; and it may, without much violence to 
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the facts, be assumed that they do so in all cases. No doubt the rule 
that precludes their speculating in each others’ defaults is grounded 
in sound policy. Still the purchaser does not lose what he pays be- 
yond what is needful for discharging the lien upon his own interest ; 
his co-tenants must refund to him such a portion as if found to be 
just. Baker vs. Whitisy, 3 , 476 ; Burhaus vs. Van Zandt, 7 N. 
Y., 523 ; Phelan vs. Boyland, 25 Wis., 679 ; Chickering vs. Faile, 38 
Tll., 342 ; Anson vs. Anson, 20 Iowa, 55. The purchaser is a trustee 
for the others, but they must repay their proportion of his advances. 
Lloyd vs. Lynch, 28 Pa. St., 419 ; Maul vs. Rider, 51 Pa. St., 317 ; 
Flynn vs. McKinley, 44 Iowa, 68. 

But it is possible for parties to have antagonistic claims in lands, 
which place them neither actually nor constructively in confidential 
relations. In some such cases, no doubt, either is at liberty to 
strengthen his title as against the other by a tax purchase. Black- 
wood vs Van Vleet, 30 Mich., 118. It is claimed that a second mort- 
gagee occupies this position in respect to the first mortgagee, and if 
the latter does not protect his lien by payment of the taxes or by at- 
tending as purchaser at the tax sales, the former is under no obliga- 
tion to do so for him. And it is no doubt true that he is under no 
obligation to protect the first mortgagee ; but the real point in con- 
troversy is, whether, if the second mortgagee pay the taxes or bid 
off the land, the payment or purchase will not ipso fact» constitute a 
protection ? 

It certainly cannot be said that the second mortgagee owes any 
duty to the first mortgagee to protect his lien as against tax sale. 
Neither on the other hand does the first mortgagee owe any such 
duty to the second mortgagee, or to the owner. To the State, each 
one of the three may be said to owe the duty to pay the taxes ; and 
and the State will sell the interest of all if none of the three shall pay. 
As between themselves, the primary duty is upon the mortgagor ; 
but if he makes default, either of the mortgagees may pay, and one 
of the two must do so or the land will be sold and his lien extin- 
guished. But in such cases, where each has the same right, payment 
by one is allowed to increase the amount of his encumbrance ; for in 
no other way could he have security for its repayment by the mort- 
gagor, who ought to protect the security he has given. "When, there- 
fore, each mortgagee has the same interest in making payment of tax, 
and the same right to do so, and the same means of compelling re- 
payment, it may well be held that a purchase by one shall not be 
suffered to cut off the right of the other, because it is based as much 
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upon his own default as upon that of the party whose lien he seeks 
to extinguish. It is as just and as politic here, as it is in the case 
of tenants in common, to hold that the purchase is only a payment 
of the tax. 

But in equity this can only be so when the party paying is in posi- 
tion to add the amount of the payment to the amount of his lien. It 
is never held that any other person can have the benefit of the mort- 
gagee’s payment or purchase without being under any obligation to 
repay him the cost. Horton vs. Ingersoll, 13 Mich., 409, on which 
such reliance is placed, is far from so holding. In that case the 
owner of an interest in the equity of redemption was also owner of 
a tax title. By reason of his tax title he denied the right of the mort- 
gagee to make him defendant to a bill to foreclose. The court de- 
cided he was a proper party “by reason of his interest in the equity of 
redemption ; and there was also a dictum that the tax title he had 
purchased “simply enures to the protection, not the destruction, of 
the regular title.” The dictum is sound, but it falls short of the ne- 
cessities of this case. 

In this case the second mortgagee had acquired a tax title, which 
became absolute in October though the deed was not obtained until 
December 16, 1878. This by the express provisions of the statute 
was prima facie a valid title. No doubt the first mortgagee had a 
right to insist that the purchase was in part for his protection, and 
to treat it as a payment merely ; but this was at his option, and it 
stood as a good purchase as to all the world except as to those who 
might have equities in respect to it, and who would see fit in proper 
mode and by the observance of suitable conditions, to arrest their 
equities. And one fundamental condition in every such case must 
be, that the party claiming the benefit of the purchase shall do what 
is equitable in respect to it. 

Bulte acquired his title December 15, 1878. On the supposition 
apparently, that his foreclosure had extinguished both the insurance 
company mortgage and the tax purchase, and that the tax deed was 
wholly inoperative as against him, Bulte brought ejectment, without 
tendering any repayment of the tax or of any part thereof, but leav- 
ing the whole to be borne by the insurance company as a total loss. 
Is there any equity in this? Can a principle of law which purports 
to be an equitable principle support his suit? Why should the in- 
surance company be charged as a trustee for Bulte, and required to 
bear the burden of the trust for a party who takes all the benefits 
and assumes no part of the obligations? There is no answer to such 
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questions. Sometimes a party by the force of circumstances is placed 
in a position where another may take the profit of his losses without 
being under obligation to make return ; but the adjustment of legal 
rights on equitable principles is never meant to work such a result. 
The foreclosure of Bulte’s morigage no doubt would cut off that of 
the insurance company, but when he claims anything more than 
that, it is necessary to look about and see how and why he becomes 
entitled to it. The tax purchase was made before the sale on his fore- 
closure, but Moore, not the insurance company, was purchaser, and 
whatever the equities between him and the company, it cannot be 
pretended that Moore was obliged to resign to the company, and the 
company to take any pay for the tax title in order that Bulte might 
obtain the benefit of it for nothing, and compel the company to add 
the cost to the loss of its mortgage. Moré¢over the purchase in Moore’s 
hands was subject to redemption until October, 1878, by either Mack 
or Bulte, and it was only after time for redemption had expired that 
the sum paid at the tax sale could be deemed paid by the insurance 
company in satisfaction of the tax. Had redemption been made by 
any one, the effect upon the rights of parties respectively would be 
determined by the relation of the party redeeming to the title and to 
the interests of others. 

Had Bulte redeemed, the question now presented would not have 
arisen. He did not redeem his purchase on forclosure and the time 
his title became absolute the tax title had become perfected. This 
title would relate back to the tax purchase in October, 1877, for all 
purposes of effecting substantial justice, but the fiction of relation 
will not be suffered to work a wrong. Blackwood vs. Brown, 29 
Mich., 483 ; Flint, ete., Ry. Co. vs. Gordon, 41 Mich., 410. If Bulte 
took the land discharged of the insurance company mortgage he had 
no shadow of claim to take it discharged of the tax purchase also. If 
the tax purchase attached itself to the insurance company mortgage 
as to much money, it would leave the mortgage, at least to that ex- 
tent, unextinguished by the Bulte foreclosure, and if Bulte repudi- 
ated the tax purchase, and refused to recognize it as having been 
made for the common benefit, and made no offer to assume the ex- 
pense, it would stand as a tax purchase against him. And at law, 
the tax deed giving a prima facie title, would constitute a perfect de- 
fense to the action of ejectment. 

This disposes of the present suit. It seems proper to say, how- 
ever, in view of all the facts, that there seems to be no difficulty in 
each party preserving all his equities. If Bulte claims that the tax 
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purchase was made for the common protection of all interests in the 
estate, and proposes to accept all the burdens and responsibilities 
that flow from that fact, the insurance company cannot insist upon 
the tax title as a title against him. But he will make the claim for 
the first time after his mortgage has been foreclosed, and the claim 
itself will be an admission that when the insurance company took the 
tax purchase of the hands of Moore, the amount paid went to in- 
crease its mortgage, and left it then a living and unextinguished lien. 
If it was cut off, there was nothing to which to add the cost of the 
tax purchase, and moreover if it was cut off, the insurance company 
was no longer mortgagee, and there was no equity entitling Bulte to 
insist that the purchaser of the tax title was a payment of the tax. 
Bulte’s position therefore necessitates the admission that the equity 
of redemption is still in the insurance company ; for if thisis denied, 
there is nothing to preclude the insurance company buying and hold- 
ing a tax title, as any mere stranger to the title might do. The in- 
ability to do so springs from the relation of mortgages exclu- 
sively. 

The judgment must be reversed with costs and a new trial or- 
dered. 

Marston, C. J., and Graves, J., concurred. 

CampseELL, J., did not sit in this case. 
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KENTUCKY COURT OF APPEALS. 


JOHNSON 
vs. 


SOUTHERN MUTUAL LIFE INS. CO.*, 


The execution of a promissory note by the assured, and its acceptance with ex- 
tension of time for payment, did not constitute, in this case, a waiver of the 
right to forfeit the policy, but was an agreement not to enforce the forfei- 
ture until after the expiré ation of the extended time. 


The retention of the note by the company after the failure of the assured to 
pay it, is sufficient evidence of its determination to demand payment there- 
of, and operates as a waiver of the right to forfeit for non-payment of the 
premium at the time stipulated. The company cannot own the note andre- 
ceive the benefit of the forfeiture also. 

The company having waived the right to forfeit the policy within thirty days 
after non payment, as stipulated in the policy, the assured, in this case, had 
a right, within a reasonable time after the non-payment, to surrender the 
old policy and to demand a new and paid-up policy for the equitable value 
of the original policy. 


See opinion as to what is held to be a reasonable time in this case. 


D. M. Ropmay, J. K. Gooptor, fur Appellant. 
Barrett & Brown, for Appellees. 


Harais, J. 

October 21, 1869, Jilson P. Johnson’s life was assured by the ap- 
pellee, the Southern Mutual Life Insurance Company, in the amount 
of four thousand dollars, to be paid to his wife, if she should survive 
him, within ninety days after notice and evidence of his death, “ de- 
ducting therefrom the amount of all unpaid notes given for premiums 
or loans on this policy, and all deferred premiums.” 

The consideration for the policy was $129.88, in hand paid at its 
issuance, and of the annual premium of a like sum to be paid on or 
"Opinion filed June 9, 1881, From Kentucky Law Reporter. SSSSsS=~S 
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before the 21st day of October in every year during the continuance 
of the policy. 

It was stipulated that in the case the assured failed to pay the an- 
nual premiums as they become due, the company should not be lia- 
ble to pay the sum insured, or any part thereof, and the policy should 
cease and determine. 

The following provision is also contained in the policy : “ Provided, 
That if this policy shall become null and void by reason of the viola- 
tion of any of the foregoing conditions, all payments made hereon 
shall be forfeited to said company ; but if three or more full year’s 
premiums shall have been paid hereon, a new and paid up policy will 
be issued by said company, upon demand thereof, within thirty days 
after said forfeiture, for the equitable value of the original policy.” 

Johnson paid the annual premiums to October 21, 1874, covering a 
period of five years. 

The company loaned to him on each of the first and second annual 
premiums the sum of $43. 

For the annual premium due October 21, 1875, he paid $22.88, and 
executed his promisory note, on that day, for the residue of the pre- 
mium, payable ninety days after date, with intefest at eight per cen- 
tum per annum until paid. 

He failed to pay the note at its maturity, and on the 17th of Feb- 
ruary, 1876, he was notified by the company that it claimed the for- 
feiture of his policy. During Christmas week, 1876, Johnson through 
his agent, demanded a new and paid-up policy, for the equitable 
value of the original policy, which he at the same time offered to sur- 
render. 

The company refused to accept the original or issue a paid-up 
policy. 

Thereafter, on the first of February, 1877, Johnson and wife in- 
stituted this action to compel the company to issue to him a paid-up 
_ policy. 

They allege substantially the facts above recited. 

To the petition a demurrer was sustained, and upon their appeal 
the cause was reversed, this court, in its opinion, saying: “We do 
not regard time as so much the essence of this covenant in the con- 
tract that appellant forfeits his right to a paid-up policy by failure to 
apply within the prescribed time. He should, however, have sur- 
rendered the original and demanded a paid-up policy within a rea- 
sonable time.” 

The company, on the return of the cause, filed an answer relying 
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principally upon the ground that the demand for a paid-up policy 
was not made within a reasonable time. Upon that issue the court 
again rendered judgment against them, and Mrs. Johnson, her hus- 
band having died, prosecutes this appeal. 

The execution of the note for $107, and the extension of time for 
its payment beyond the day on which the annual premium was agreed 
to be paid for the year ending October 21, 1875, did not constitute a 
waiver of the forfeiture of the policy upon the part of the company, 
but it was an agreement not to enforce the consequences of the for- 
feiture for ninety days after the period at which it was originally 
agreed the forfeiture should take place. 10 Bush, 314. 

But the assured was entitled to the policy so far as the payment of 
the $22.88 would carry it beyond the period for the payment of the 
whole premium for that year. 

And the execution of the note not only alters the time of payment 
of the annual premium for the year it was given, but its acceptance 
sheds considerable light upon the meaning of the clauses of the con- 
tract above quoted. 

The expressed reservation of the right to deduct from the amount 
of the policy all unpaid notes given for premiums evidences the sup- 
posed contingency that has happened in this case, that notes could 
be given for annual premiums, and collected by the company after 
their maturity, either by the deduction from the amount assured, or 
by suit thereon so long as they remained unpaid and the property of 
the company. 

The appellee, upon entering up the forfeiture it claims, and giving 
notice thereof to Johnson, did not offer to surrender his note, but re- 
tained it long after demand had been made by him for a new and 
paid-up policy, and alleges in his answer that “ said note is owned and 
held by defendant.” 

The retention of the note by the company as its property was suffi- 
cient evidence of further grace and a determination upon its part to 
demand the payment thereof after the request to issue the paid up 
policy had been made. 

It could not own the note and receive the benefit of the forfeiture 
also. 

The right to the forfeiture results from the failure of the assured 
to pay the annual premiums at maturity, and whenever the forfeiture 
is properly claimed, the note or promise to pay the premium causes 
to rest upon any consideration, as the only consideration of the note 
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or promise is its power to carry the policy, and that being destroyed 
by the forfeiture, leaves it nudum pactum. 

By the express contract the power of the note executed by Johnson 
to carry the policy beyond the annual period for the payment of pre- 
miums, was limited to ninety days, and it could have continued no 
longer had the company notitied Johnson of the forfeiture of his pol- 
icy, and surrendered, or offered to surrender, his note and all claim 
thereto. 

But as it did not do so he had the right to treat the action of the 
company as a waiver of the forfeiture, and a continuation of the 
credit extended to him for the premium embraced in part by the 
note. 

While the right to forfeit a policy exists when the assured fails to 
pay his annual premium, still it is not recognized because of an in- 
herent justice in itself, but solely on the necessity of prompt payment 
arising from the nature of life insurance, and of the rights of others 
assured and mutually interested in the continued ability of the com- 
pany to meet its obligations. And in order to inflict the forfeiture 
the company is required to adhere inflexibly to the contract and its 
modifications, and to avoid attempting to secure profits which may 
result from the variation of its terms, and the inability or neglect of 
the assured to comply with the added or altered condition. 

If the company intended to insist upon the failure to demand a 
paid-up policy, either within thirty days or a reasonable time after 
Johnson’s note became due, it should have returned his note and re- 
leased him from all obligation thereon. 14 Bush, 71. 

It follows, therefore, that the right of the company to claim the for- 
feiture for the year ending October the 21st, 1875, was waived by the 
retention of Johnson’s note, and no further right of forfeiture ac- 
crued thereon to it until his failure to pay the annual premium, which 
became due October 21, 1876. 

As the company gave him notice thereafter that it would treat his 
policy as forfeited, it might well be questioned whether the company 
could claim a forfeiture in this case even without a tender of the 
original and a demand of the new policy by Johnson. 

But regarding the suit begun by him and his wife on February the 
Ist, 1877, as notice of the company’s assertion of the right to forfeit 
for the non-payment of the annual premium due October 21, 1876, 
still the whole period between that date and the institution of the 
suit was but a little over three months, within which, during Christ- 
mas week, demand for a paid-up policy was made by Johnson’s agent 
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and this, too, within two months and ten days after a forfeitable failure 
to pay had occurred. 

And without adopting the former decision herein for a precedent 
in any other, but regarding it as the settled law of this particular 
case, we are of the opinion that an offer to surrender the original and 
the demand of a new and paid-up policy were made within a reason- 
able time. 

Wherefore the judgment is reversed, and cause remanded for fur- 
ther proceedings consistent with this opinion. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Marcu Term, 1881. 


HENRY R. BINGHAM 
Us. 


HOME LIFE INS. CoO. er at. 


An endowment payable to insured if living, if not, to his children, is an abso- 
lute promise to pay the assured with an alternative as to the children. 

An assignment by insured in bankruptcy vests in his assignee all his interest 
in such a policy, and the insured has thereafter no further power of control 
over it, and an attempted surrender by him to the company is void. The 
assignee is entitled to its possession, and may obtain it through a suit in 
equity against the company refusing to deliver it. 


: Morton, J. 
The policy issued by the defendant insures the life of William 
Scollan “in the amount of thirty-six hundred dollars for the term of 
six years with endowment without participation in profits.” By it 
the defendants “ promise and agree to and with William Scollan to 
pay the sum assured at its office in this city, to him on the thirteenth 
day of October, 1884, or to his children, Thomas J., Ellen F., Mag- 





1381.] Bingham vs. Home Life Ins. Co. ct al. 705 


gie I., Viola T., and Alice E. Scollan, share and share alike, or to the 
survivors or survivor of them within sixty days after due notice and 
proof of loss and interest, satisfactory to the company, in accordance 
with the terms of this contract.” 

The first clause is an absolute promise to pay the sum assured to 
Scollan on the thirteenth day of October, 1884, if he complies with 
the terms of the contract. If he lives to that time, he or his assignee 
will have the exclusive right to collect the amount. The promise in 
the last clause to pay to his children, was clearly intended to be an 
alternative promise and to apply only in case he should die before 
the day when payment was going to be made to him. The promise 
is to pay to the children “within sixty days after due notice and 
proof, of loss,” that is, after proof of the death of the insured. Con- 
strued in its connection with the absolute promise to pay Scollan at 
the termination of the policy, it admits of no sensible interpretation 
except that it is an alternative promise to pay to the children in case 
Scollan shall die before the thirteenth day of October, 1884. 

This being the true construction of the contract, it is clear that 
Scollan had a valuable interest in this contract of insurance which 
passed to his assignee in bankruptcy. The assignment in bankrupt- 
cy conveyed to the assignee “all the estate, real or personal, of the 
bankrupt, with all his deeds, books and papers relating thereto,” 
with cextain exceptions not material to this case. U.S. Rev. Sts., 
§ § 5044-5046 ; Leonard vs. Nye, 125 Mass., 455 ; Belcher vs. Bur- 
nett, 126 Mass., 230. All the interest which Scollan had in this pol- 
icy of insurance, therefore, passed to and vested in his assignee, sub- 
ject to the same contingencies in his hands as in the hands of the 
bankrupt. After the assignment, Scollan had no control or power 
of disposition over it, and his attempted surrender and discharge of 
it to the defendant was inoperative and void. It still remains the 
property of his assignee, the plaintiff, and he is entitled to the pos- 
session of it. Scollan had the exclusive right to the possession of the 
policy as the evidence of his contract, both against the company and 
against his children as long as he lives, and this right passed to the 
plaintiff. We are not called upon to consider whether the plaintiff 
has the right to assign this policy without the consent of the defend- 
ant ; he has at least the right to its possession for the purpose of en- 
abling him to collect the amount insured when it becomes payable, 
if Scollan should then be living. 

The remaining question is whether this court has jurisdiction in 
equity to compel the delivery of the policy to ‘the plaintiff. The bill 
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states, and the evidence, shows that the policy is secreted and with- 
held by the defendant so that it cannot be replevied. The plaintiff 
has a right to the securities belonging to the estate of the bankrupt. 
If his only right is to collect the sum insured when it becomes paya- 
ble, he is entitled to the policy as evidence, and the want of it may 
cause embarrassment and possible danger of failure in a suit at law. 
He has no plain, adequate and complete remedy at law which will 
fully protect and guard his rights, and is, therefore, entitled to main- 
tain this bill Sears vs. Currier, 4 Allen, 339; Pierce vs. Lamson, 
5 Allen, 60. 
Decree affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 
Error to the Court of Common Pleas of Carbon County. 


FARMERS’ AND MECHANICS’ FIRE INS. CO.\ 
/ 


vs. \ 


MECKES.* \ 


Where a policy of insurance provides that the application is made a part 
of it, the two constitute the contract, and the policy cannot be given in ev- 
idence without the application, although the latter may be in the posses- 
sion of the other side. It is the plaintiff's duty to call for its production. 


A vendee in possession under a parol contract for the sale of realty, has an in- 
surable interest therein. 


The assured may show by parol that he made truthful statements to the agent 
of an insurance company, andis not concluded by any misstatements in the 
application put there intentionally or negligently by the agent. 

A waiver of notice and proof of loss, within the time specified by the policy, 
may be inferred from a denial of their obligation, by the insurers, exclu- 
sively on other grounds than the omission to give such notice. 


An over-valuation of the premises insured, in order to avoid the policy, must 
be intentional or fraudulent. 


Wma. G. Freyman and Epwarp Harvey, Esqs., fur Plaintiff in Er- 
ror. 
Messrs. Craia & Loosz, for Defendants in Error. 


GREEN, J. 
By the express terms of the policy in suit, the application is made 
a part of it, and is “to be used and resorted to in order to explain 
the rights and obligations of the parties thereto.” When the policy 
was offered in evidence it was objected to, because it was not accom- 
panied by the application ; but the objection was overruled and the 


* Decision rendered Juue 20, 1881. From Legal Inte'ligencer. 
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policy was admitted. In the subsequent course of the trial, the ap- 
plication was not offered or given in evidence by either party. It 
was proved to be in existence, and in the possession of the defend- 
ant, at the place and time of trial. The plaintiff gave no notice to 
the defendant to produce it, nor was its production called for at the 
trial. The question presented, therefore, under the first assignment 
of error, is, whether, when a contract is evidenced by two independ- 
ent written papers, each one of which is a necessary part of the 
whole, the plaintiff who sues on the entire contract may give one of 
the papers in evidence without giving or offering the other? Had 
the plaintiff called upon the defendant to produce the other paper, 
after showing it was in their possession, and had the defendant there- 
upon refused to produce it, a different question would have been 
presented ; but nothing of that kind occurred. It is simply follow- 
ing the familiar rules of evidence applicable in such cases to hold 
that the policy, offered by itself in this case, was inadmissible. It 
was incomplete proof of the contract of the parties, and this appeared 
upon a mere inspection of the paper. No question of pleading arose 
in such circumstances ; it was a mere question of evidence. We in- 
timated quite plainly, in Lycoming Mutual Ins. Co. vs. Sailer, 17 P, 
F. S., 108, that the policy was not admissible without the application, 
but as the latter was subsequently given in evidence by the defend- 
ant, the defect was cured. We have, however, at the present term, 
in the case of Lycoming Insurance Company vs. Storrs, not yet re- 
ported, expressly ruled that, in the circumstances disclosed by the 
present case, the policy could not be given in evidence without the 
application, and this case must therefore, be reversed on ihe first and 
second assignments of error. 

The remaining assignments present questions of more difficulty. 
The policy was issued in the name of Samuel L. Meckes. Unques- 
tionably, it constituted a contract of insurance upon property of 
which he was, or should be, the owner. It was his interest that was 
insured, and, in the absence of the designation of any special inter- 
est in the property, that interest would, by force of one of the condi- 
tions of the policy, be inferentially a fee simple estate. Now, it is 
entirely undisputed that at the time the policy was issued, Samuel 
L. Meckes was not the legal owner of the property. He had never 
held a conveyance of the title to himself. In ordinary circumstances, 
such a state of facts would have vitiated the policy. We think it 
equally clear that the policy cannot be sustained as a contract with 
Cornelius Snyder, to whom the loss was to be paid, for the simple 
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reason that no such contract has been declared upon. But it is al- 
leged that, although Meckes was not the owner of the legal title, he 
did have an equitable interest in the property insured, and has, 
therefore, an insurable interest sufficient to warrant a recovery. 
Even this would not authorize a verdict if there were no more facts 
in the case than those which indicate his interest. The policy ex- 
pressly requires that if the interest of the insured is any other than 
an absolute fee simple, it must be so stated, otherwise the policy is 
void. But the allegations of the plaintiff, Meckes, go further. He 
testified on the trial that he did have an equitable interest in the 
property insured, and that he expressly informed the agent of the 
company, at the time the policy was effected, of the exact facts in re- 
lation to his title, and was assured by the latter that it was all right, 
and that a policy could be issued to him in his own name in such 
circumstances, which would bind the company. Upon the questions 
of fact raised by these allegations, the case was carefully and fairly 
left to the jury, with proper instruations, by the learned judge of the 
court below, as to the character of the testimony required. The jury 
found these facts against the company, and, so far as that finding is 
concerned, we are bound by it, and cannot review it. We are, how- 
ever, obliged to determine the sufficiency of the facts found, in the 
light of the testimony, to warrant a recovery by the plaintiff. The 
first inquiry that arises is, did Meckes have an insurable interest in 
the property insured? It must be confessed that the evidence upon 
this subject is not of a very satisfactory character. We have, how- 
ever, reached the conclusion that it is sufficient to sustain the verdict. 
In substance, it appears from the testimony that Cornelius Snyder 
was the former owner of the property, which consisted of a large 
tract of land, a saw mill, and several dwelling-houses ; that by a writ- 
ten agreement, dated May 2, 1870, he contracted to sell the property 
to Meckes ; and that by an assignment in writing, dated October 
22, 1873, Meckes re-conveyed to Snyder his interest under the orig- 
inal agreement. Neither of these papers is printed, and we do not 
know their contents. Snyder testifies that he thinks the property 
was valued in the agreement at $6,000, and that Meckes paid him 
about $1,500. Though the witness does not state expressly that the 
Froperty was to be sold for $6,000, it is, perhaps, fair to infer from 
the testimony that such was the fact, and also that Meckes had paid 
$1,500 on account of the purchase money. But, however, that may 
be, it appears to be conceded that whatever interest Meckes had ac- 
quired under the original agreement had been re-assigned to Snyder. 
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When that was done, it would seem that Meckes had no interest, le- 
gal or equitable, in the property. But both Snyder and Meckes tes- 
tify that at the time of the application for insurance, there was a pa- 
rol agreement in force between them in relation to a re-sale of the 
property. The terms of this agreement are certainly vague. Meckes 
testifies at one place as follows : “We had a parol contract ; me and 
Snyder, when I insured it, by word of mouth ; he said at that time, 
if I could pay him $1,500 for it he would make me a deed.” Whether 
he agreed to pay that price, or at what time, he does not say. At 
another place says, in reply to questions: “Q. You agreed to pay 
Snyder how much? A. Well, he said if I could pay him $1,500 he 
would give me a deed for the property. Q. The legal title was in 
Cornelius Snyder, and you had this agreement by word of mouth? 
A. Yes, sir.” While this is far from being precise or positive, it 
would justify an inference that Meckes did agree to pay the $1,500. 
At another place he said he had no title except “ by word of mouth,” 
and that he had told Snyder he couldn’t pay him ; that he should 
take the property back, and that he did sell it back to him, and 
“signed the agreement back to him.” This evidently referred to 
the first sale under the written agreement. At another place in his 
testimony he says in reply to a question as to a declaration to To- 
bias, “I told him that if the papers were all paid which I had given 
to Snyder, there would not be much more to pay than about six hun- 
dred dollars, if he could collect all the papers I gave to him.” It 
may be that this was said in relation to the final parol agreement of 
purchase, though the witness does not say so in direct terms. To- 
bias, the agent of the company, says that Meckes told him he had 
bought the property for $12,000, and had it all paid but about $600, 
but this testimony appears to have been stricken out by the court. 
The testimony of Snyder also is extremely indefinite. He states very 
positively that he claimed the title at the time of the loss, and that 
the insurance was effected for his benefit, but he does not give the 
particulars of the alleged parol agreement. He was asked, “How 
long did you own this property? And replied, “I owned it partly 
all the time ; Meckes told me he couldn’t pay for it, and he would 
give me an agreement back, and would hold it and see if he could 
pay for it and keep it. Q. He did transfer the agreement to you? 
A. Yes,sir. Q. You didn’t make the agreement with him at last, but 
with his wife? A. Yes, sir. Q. And she owns it? A. She did own it.” 
Being asked what he had said to the adjusters about the title, he 
said, “I think I stated the circumstances as ii stood ; that I had the 
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title and Meckes had an interest by parol, and when there would be 
any loss I would not be satisfied, and he assigned it to me so things 
would be all right.” Of course, from such testimony as all this, it is 
impossible to gather any definite and precise terms, so as to adjudge 
the exact state of the accounts between Snyder and Meckes in regard 
to the purchase money to be paid, or actually paid at the time of the 
application. Haesler, a witness, called by the company, testifying to 
declarations by Meckes, said in reply to questions: “Q. Snyder 
claimed to have the legal title? A. Yes, sir. Q. And Meckes 
claimed to have the title by parol? A. No; he merely said, that 
upon his paying a certain amount of money, he could have it. Q. 
Which was by word of mouth ; nothing written to that effect? A. 
No, sir ; he hadn’t paid it yet, either.” While the testimony taken 
as a whole is weak and unsatisfactory, it does establish, if believed, 
that there was a parol agreement for the sale of the property by 
Snyder to Meckes, and that the latter was holding the property at 
the time of the insurance and of the loss under that agreement, and 
that a part, perhaps the whole, of the purchase money was due to 
Snyder, and that he was to get the amount of the insurance money 
in payment of what was coming to him. While it may be conceded 
that this evidence would not be sufficient to reform an instrument or 
raise a trust, it does not, therefore, follow that it is not sufficient to 
create an interest which may be the basis of an insurance. Both the 
vendor and vendee agree in asserting the parol contract, and there is 
no reason to infer that either would refuse to abide by it if it were 
set up in a legal or equitable proceeding. In any event, we would 
be bound both by the verdict and the testimony to regard the case 
as one of parol contract for the sale of land, each party alleging it, 
the vendee in possession, apparently, part of the purchase money 
paid, and both parties asking to have it carried out. We think, in 
such circumstances, an insurable interest exists in the parol vendee. 
The doctrine as to what constitutes an insurable interest is thus 
stated in Wood on Insurance, § 257, pp. 482-3 : “The fact that the 
legal title of property is in another does not deprive a person, havy- 
ing an equitable interest therein, from insuring it. Such equitable 
interest is recognized as a valid insurable interest. * * * A 
vendee of real estate, in possession under a contract to purchase, has 
an insurable interest in the property to the extent of his interest, and 
generally any person who has any interest in the property, legal or 
equitable, or who stands in such a relation thereto, that its destruc- 
tion would entail pecuniary loss upon him, has an insurable interest 
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to the extent of his interest therein, or of the loss to which he is sub- 
jected by the casualty.” In the case of Smith vs. Bowditch Mutual 
Fire Ins. Co., 6 Cush., 448, the insured had formerly been the owner 
of the property, but had mortgaged it, and it had been sold on fore- 
closure ; and, at the time of insurance. he held only a bond for re- 
convevance on certain conditions. It was held that this created an 
insurable interest, though the case was decided in favor of the com- 
pany on other grounds. 

In the case of Aitna Fire Ins. Co. vs. Tyler, 16 Wend., 385, it was 
held that one who held a contract for the purchase of the premises 
insured for $2,000, payable $700 in money and $1,300 in an article for 
land, and had paid nothing on the purchase money at the time of the 
insurance, though he had then assigned the article, and had only paid 
$161 in cash at the time of the loss, had an insurable interest, and 
could recover the whole amount of the policy, although the vendor 
had also insured the premises in his own name prior to the contract, 
and that plaintiff knew of the policy at the time his own policy was 
effected. It is true the contract was in writing ; but the decision 
was not put npon that ground, but rather upon the ground the ven- 
dee had an equitable interest under his executory contract, and was 
in possession. 

In Traders’ Ins. Co. vs. Robert, 9 Wend., 406, it was held that 
both the mortgagor and mortgagee could insure the same building, 
and that their particular interest in the subject need not be described, 
but might be described generally as the property of the insured. 

In McGinney vs. Phoenix Fire Ins. Co., 1 Wend., 85, the plaintiff 
had been in possession of the premises for several years, and then, 
while in possession, made a written contract for the purchase of the 
property for $5,000, payable in yearly instalments with interest. At 
the date of the policy he had paid nothing either of principal or in- 
terest, and at the time of the fire he had paid one year’s interest 
only, but had made valuable improvements. It was held he could 
recover upon his equitable interest the full amount of the policy. 

In Locke vs. North American Ins. Co., 13 Mass., 67, the Supreme 
Court of Massachusetts said : “ We are satisfied as the law stands, 
that a bona fide equitable interest in property of which the legal title 
is in another, may be insured under the general name of property, 
or by a description of the thing insured.” 

Wood on Ins., § 274, p. 503, “the fact, however, that the title of 
the insured to the property is defective or invalid even, will not de- 
prive him of his insurable interest therein, if he is in the possession 
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and use thereof under a bona fide claim of title legal or equitable.” 
To the same effect see Farmers, etc., Trust Co. vs. Harmony, etc., Ins. 
Co., 51 Barb., 33 ; Redfield vs. Holland Purchase Ins. Co., 56 N. Y., 
354. 

Wood on Ins., § 266, p. 493 : “It is not necessary that the assured 
should have either a legal or equitable interest, or indeed any prop- 
erty interest in the subject matter insured. It is enough if he holds 
such a relation to the property that its destruction by the peril in- 
sured against involved pecuniary loss to him or those for whom he 
acts. It need not be an existing jus in re nor jus ad rem.” 

Col. Ins. Co. vs. Lawrence, 2 Pet., 25. A mere equitable or any 
qualified property in the thing insured may be protected by insur- 
ance. In this case Chief Justice Marshall, in the course of an elabo- 
rate and exhaustive opionion, thus states the interest of the insured 
and the determination of the court as to its insurable character : “ It 
cannot be doubted, we think, that the insured had an interest in the 
property insured. Lawrence had an unquestionable title to a moiety 
of one third, subject to the rent reserved in the original lease, and to 
a moiety of the remaining two thirds as mortgagee. He had such 
title to the other moiety as could be acquired by an agreement for a 
purchase, the terms of which had not been complied with. The title 
is thus stated, because those words which declare the contract to be 
void if Lawrence should fail to comply with it, do not, we think, 
render it absolutely void but only voidable. No time for perform- 
ance is fixed ; and if Howard is content with what has been done by 
Lawrence, and does not choose to annul the contract, the underwrit- 
ers of this policy cannot treat it as a nullity. Lawrence having this 
title under an executory contract, sells to Poindexter one undivided 
moiety of the property. These two persons, being both in possession, 
partly under legal conveyances, and partly under executory contracts, 
require an insurance on it against loss by fire. Had they an insur- 
able interest? That an equitable interest may be insured is admit- 
ted. We can perceive no reason which excludes an interest held un- 
der an executory contract. While the contract subsists, the person 
claiming under it, has undoubtedly a substantial interest in the prop- 
erty. If it be destroyed, the loss, in contemplation of law, is his. If 
the purchase money be paid it is his in fact. If he owes the purchase 
money, the property is its equivalent, and is still valuable to him. 
The embarrassment of his affairs may be such that his debts may ab- 
sorb all his property, but this circumstance has never been consid- 
ered as proving a want of interest in it. The destruction of the prop- 
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erty is a real loss to the person in possession, who claims title under 
an executory contract, and the contingency that his title may be de- 
feated by subsequent events does not prevent this loss.” 

In the case of Redfield vs. Holland Purchase Ins. Co., 56 N. Y., 
Rep., 354, it was held that where land was conveyed by a husband to 
his wife upon the consideration, and under a parol agreement, that 
the wife should, upon acquiring the legal title, grant and convey 
back, by a proper instrument, to the husband, a life estate in the 
land, and the husband remained in possession receiving the proceeds 
from the land, he had an insurable interest in the buildings erected 
on the land, although no lease or conveyance of the life estate had 
been executed to him by the wife. On page 357 the court say : 
“The agreement in this case contemplated a conveyance by the wife 
of tho life estate to the husband. His rights were not to be left in 
parol, and the arrangement was not subject to the objection which 
applies to an attempt to create a parol and secret trust in favor of a 
grantor. We are of the opinion that the plaintiff had an insurable 
interest in the barn.” 

In Columbia Ins. Co. vs. Cooper, 14 Wr., 341, it was held that the 
landlord of a factory who had a right to seize fixed machinery on the 
premises for his rent, had an insurable interest therein, as it could 
not be detached without injury to the freehold.” 

In Harris vs. York Mutual Ins. Co., 14 Wr., 348, where a married 
woman had purchased from her father’s executors the property in- 
sured, but had not received a deed therefor at the date of the policy, 
the husband effected a policy in his own name, he and his wife being 
in possession, and the wife subsequently received a deed for the 
premises, we held that the husband’s courtesy in his wife’s equitable 
title under the contract of purchase, was a sufficient insurable inter- 
est to sustain the policy. 

In Coursin vs. Pennsylvania Ins. Co., 10 Wr., 323, the plaintiff had 
no legal title to the premises insured until at the end of a suit in eq- 
uity, which was not commenced until after the loss had occurred. 
His equitable title existed in the fact that he had advanced to the 
persons who were themselves but equitable owners, the money re- 
quired to build the property insured, taking their notes secured by a 
trust deed. Being unable to pay, a verbal sale was made by the 
equitable owners to the plaintiff, to whom possession was given and 
the muniments of title were delivered to the plaintiff, who surrend- 
ered the notes held by him. In this condition of the facts it was 
held there was a sufficient equitable title to sustain the policy. 
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Without deciding how far the facts in the present case would have 
sufficed to enable Mecks to resist an action of ejectment by Snyder 
to recover possession of the premises, or to have a trust declared for 
his benefit, or to reform the policy into a contract with Snyder instead 
of Meckes, we are of opinion that they do establish an insurable inter- 
est in Meckes sufficient to sustain the policy. This branch of the case 
was not made a subject of distinct charge by the court, or of finding 
by the jury, and we have therefore been obliged to expend more ef- 
fort upon it than would have otherwise been necessary. Having de- 
termined it, however, in favor of the policy, the remaining questions 
are of more easy solution. 

If Meckes had no insurable interest, it was a matter of no conse- 
quence what he said to the agent of the company in regard to the 
title, as the policy would then be void. But the policy required that 
the true character of the interest should be disclosed, if it was other 
than a fee simple estate, and avoided the instrument if this was not 
done. The learned judge of the court below correctly stated this to 
the jury in his charge, and said they could not find for the plaintiff 
unless they found that Meckes did inform the agent, when the insur- 
ance was effected, of the true state of his title, and that he only held 
under a parol agreement with Snyder. The jury has found by the 
verdict that Meckes did give this information. There is other evi- 
dence than his to support this allegation, as Snyder testifies to the 
same effect, and there is some corroboration in the fact that the agent 
did, a few days after the date of the policy, in consequence of what 
Meckes then told him, endorse upon the policy the words, “Loss 
payable to Cornelius Snyder, as his interest may appear.” 

But we are concluded by the finding of the jury, and the only 
question is, whether the information given, as testified by Meckes, 
was a sufficient compliance with the fourth condition of the policy, 
which requires the true interest to be stated in the policy. The an- 
swers to questions were given verbally by Meckes, and reduced to 
writing in the application by Tobias, the agent of the company. But 
the application is not before us, as it was not given in evidence. Its 
absence, however, is not material under the charge and verdict. The 
jury has found that the answers were truthfully made, and if any mis- 
take occurred, it was the mistake of the agent. 

In Smith vs. Farmers’ and Mechanics’ Mut. Ins. Co., 8 Norr., 287, 
it was held that the assured may show by parol, that he made truth- 
ful statements to the agents of an insurance company, and that he is 
not concluded by the intentional or negligent answers of the agent. 
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In Eilenberger vs. Protective Mut. Fire Ins. Co., 8 Norr., 464, we 
held that the fraud or mistake of the agent within the scope of his 
powers will not enable the company to avoid the policy to the injury 
of the insured, who innocently became a party to the contract. The 
same doctrine was applied to a state of facts very similar to those in 
the present case, in American Cent. Ins. Co. vs. McLanathan, 11 Kan., 
533, and Franklin vs. Atlantic Fire Ins. Co., 42 Mo., 457. In Rawley 
vs. Empire Ins. Co., 36 N. Y., 550, it was ruled that an agent, au- 
thorized to take applications for insurance, should be deemed to be 
acting within the scope of his authority when he fills up the blank 
application of insurance ; and if, through his fault or negligence, it 
contains a material misstatement, not authorized by the instructions 
of the party who signs it, the wrong should be imputed to the com- 
pany, and not to the assured. We see no error, therefore, in the 
third, fourth, fifth and sixth assignments. 

As to the seventh assignment, it is only necessary to say, that we 
have held, in several cases, that a waiver of notice and proof of loss, 
within a specified time designated in the policy, may be inferred from 
a denial of their obligation, by the insurers, exclusively on other 
grounds than the omission to give such notice : Inland Ins. Co. vs. 
Stauffer, 9 Cas., 397 ; State Ins. Co. of Missouri vs. Todd, 2 Nor.,272; 
Farmers’ Mut. Life Ins. Co. of Schuylkill Co. vs. Moyer, 38 Legal In- 
tell., 232. 

It was in evidence and not contradicted that Meckes gave verbal 
notice of the loss to Tobias, the agent, on the day after the fire, and 
that within in a week thereafter, Gilbert, the president, and Tobias, 
the agent, of the defendant, visited the premises to take proof of and 
adjust the loss, and when they learned from Meckes that the title was 
in Snyder and not in him, Mr. Gilbert declined to proceed any fur- 
ther with the proof, or take any further steps in the matter. Subse- 
quently in December following, the fire having occurred in August, 
the plaintiff did make out and send to the defendant a regular writ- 
ten proof of loss, the latter replied, stating that the company declined 
to take any action in the claim, holding there was no just claim 
against them. No objection was made for want of proof of loss. In 
these circumstances we think the court below was clearly right in 
leaving the question of parol waiver to the jury in the manner they did. 

Eight, ninth and tenth assignments. We see no error in what the 
court said as to the overvaluation of the premises. Certainly an over- 
valuation in order to avoid the policy, must be intentional or fraudu- 
lent. A mere mistake of judgment will not suffice. And yet this 
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was all the court said upon the subject. The jury has found under 
the charge that there was no intentional overvaluation, and we can- 
not review the evidence on that subject. None of the assignments 
are sustained except the first and second, and on those the judgment 
is reversed and a new venire awarded. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Carbon Cuunty. 


POTTSVILLE MUTUAL FIRE INS. CO. 
vs. 


MECKES.* 


Where the figures and word 76 feet were marked on a diagram referred to, but 
whether the distance was so given by the assured as was claimed by the 
agent who wrote them was disputed, the question was properly for the jury 
whether there had been a misrepresentation which would vitiate the policy 


Judgment affirmed. 


Wm. G. Freyman and Epwarp Harvey, for Plaintiff in Error. 
Craia & Loosz, for Defendant in Error. 


GREEN, J. 


All the assignments of error in this case except the seventh, are 
determined by the opinion filed in the case of the Farmers’ and Me- 
chanics’ Fire Ins. Co. vs. Meckes, just decided. The defendant, by 
their seventh point, requested the court to charge the jury that the 
evidence was uncontradicted, that the plaintiff in his application rep- 
resented the distance between the saw-mill and the two dwelling- 


* Opinion rendered June 20, 1881. 
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houses to be 76 feet, when in fact the distance of only 24 1-2 feet, 
and that the risk was thereby increased, and therefore, as a matter 
of law, there could be no recovery. The court answered the point by 
saying : “If the jury find the facts to be as stated in this point then 
we affirm it, and the verdict should be for the defendant.” Of this 
the plaintiff in error complains. If, in point of fact, it was either ad- 
mitted by the plaintiff, or entirely undisputed, that the plaintiff had 
in his application represented the distance in question as being 76 
feet, the point should have been affirmed, because it was undisputed 
that the actual distance did not exceed 30 feet. But in reality the 
plaintiff does not, in any answer to any question contained in the 
application, assert the distance to be 76 feet. No such question is 
asked and no such answer is made. There is a question in these 
words : “For what purpose are the adjoining buildings used within 
eight rods?” Answer. “See diagram.” The answer was written 
by the agent Tobias. On the back of the application is a diagram 
which purports to have been, and actually was, made by Tobias. On 
this diagram, in the space between the place marked “ saw-mill ” and 
a small square, which was probably intended to represent a house, 
though it is not so marked, occur the figures and word “76 feet.” 
What is intended to be represented by this is not stated or explained 
by anything appearing on the diagram. Hence, so far as either the 
answers contained in the application or the diagram are concerned, 
there is no representation on this subject. Tobias being sworn, tes- 
tified that he made the diagram from the statement of Meckes, and 
that the latter gave him the distance, 76 feet between the saw-mill 
and the two houses. Meckes gives a different account of the trans- 
action, but does not say whether he stated the distance to be 76 feet 
or not. He testitied that it was not more than 30 feet. In these cir- 
cumstances if the jury believed the testimony of Tobias they would 
have been justified, indeed required, under the charge, to find for 
the defendant. But his credibility was an essential element in the 
proposition, and that, of course, was for the jury. It cannot be said 
that the plaintiff conceded his credibility, because he and Tobias tes- 
tified in direct contradiction to each otber on the most important 
points in the case. In these circumstances the answer of the court 
to the defendant’s seventh point was entirely correct, and hence there 
was no error in this respect. The other assignments are not sus- 
tained, for the reasons given in the opinion in the case of Farmers’ 
and Mechanics’ Mut. Fire Ins. Co. vs. Meckes, above mentioned. 
Judgment affirmed. 





DIGEST OF DECISIONS 


IN THE LOWER COURTS. 


From various sources not official. 


Lirr.—Service of process by mail on Foreign Co. 

The Ohio statute (Section 3607,) provides in substance: “that in 
case any foreign insurance company shall cease to do business in that 
State and has no agent in the county where suit is brought on whom 
service of process can be made, service may be had by the sheriff of 
such county mailing a copy of the summons, postage prepaid to the 
company at its home office. In May, 1871, the Missouri Valley Life 
Insurance Company, the defendant, a corporation of Kansas, then do- 
ing business in Ohio, issued to one Lyman T. Thayer, a policy of in- 
surance upon his life in the sum of $5,000, for the benefit of his wife, 
Anna L. Thayer. This policy was maintained in full force until May, 
1878, when the defendent by certain representations claimed by plain- 
tiffs to have been fraudulent, induced the plaintiff, the said Lyman 
T. Thayer and his wife, Anna L. Thayer, to surrender up their ori- 
ginal life policy, and accept in lieu thereof'a paid-up policy, which 
the defendant represented to be fully equal in value to the original 
life policy at the time of its surrender to the defendant. But plain- 
tiffs claim that the paid-up policy did not equal in value the original 
policy, and brought this action to recover from the defendant the 
difference between the values of the two policies. 

In 1875, the defendant ceased to do business in Ohio, and has since 
had no agent in the State, upon whom service could be made, service 
of summons was made by the sheriff mailing a copy of the summons 
to the company, at his home office, Leavenworth, Kansas. The law 
authorizing service by mail, in substantially its present form, was 
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passed April, 1873. The company filed a motion to set aside the ser- 
vice so made. 

Held, that the service so made by mail to be valid service. 

That, though the particular statute in quotation was passed after 
the issue of the original policy, yet the company by doing business 
in the State after its passage is presumed to have assented to and is 
bound by the requirements of the act. 

Thayer vs. Mo. Valley Life Ins. Co.—Lucas Co. (Ohio,) Dist. Court. 
—April, 1881. 


Mariwe.— War.—Rights of underwriters in the Alabama award. 

A cargo of the defendants, which had been insured by the plaintiffs 
against war risks, was destroyed by the Alabama, a Confederate crui- 
ser which had been allowed to sail from a port of Great Britian. An 
arbitration was afterwards held, and sum of money awarded, which 
was subsequently paid by Great Britain to the United States as in- 
demnity for this and other losses, and, under an act of Congress, a 
court was established for the distribution of thissum. The defen- 
dants, having been paid by the plaintiffs as for a total loss the whole 
sum insured upon a valued policy, claimed in the American court a 
sum of money as the difference between the sum so received and the 
actual value of the cargo, which was greater than the amount men- 
tioned in the policy. The claim was allowed and the amount paid to 
the defendants. The plaintiffs were disabled by the act of Congress 
from obtaining such compensation from the said court. 

Held, (by Bramwell and Brett, L. J. J.; Baggally, L. J., dissenting) 
that the money was paid by the United States Government to the de- 
fendants as a free gift by way of compensation for their having been 
under insured, and not in respect of their policy nor as part of sal- 
vage ; and that, therefore, and inasmuch as the plaintiffs were pre- 
cluded by the act of Congress from recovering that money in the 
American court, they were not entitled to compel the defendants to 
pay the money over to them. 

Held, per Baggally, L. J., that the award to the defendant was in 
respect to the loss caused by the Alabama, and that on the principle 
laid down in the case of North of England Insurance Company vs. 
Armstrong, 18 W. R., 520, L. R., 5, Q. B., 244, the plaintiffs were en- 
titled to recover what they paid in respect of that loss. 

Judgment of Lord Coleridge, C. J., reversed. 

Burnand vs. Rodocanachi.—Eng. C. A. 





